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for which a scholarship under this section was
awarded and who, under the terms of the
agreement for such scholarship, at the time of
such appointment owes a service commitment
to the Department; and

(2) may, upon satisfactory completion of two
years of substantially continuous service by
an incumbent who was appointed to an ex-
cepted service position under the authority of
paragraph (1), convert the appointment of
such individual, without competition, to a ca-
reer or career conditional appointment.

(Added Pub. L. 106-398, §1 [[div. A], title IX,
§922(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-234;
amended Pub. L. 109-163, div. A, title VI,
§687(c)(8), Jan. 6, 2006, 119 Stat. 3334; Pub. L.
111-84, div. A, title X, §1073(a)(20), title XI, §1103,
Oct. 28, 2009, 123 Stat. 2473, 2485.)

AMENDMENTS

2009—Subsec. (a). Pub. L. 111-84, §1103(b), substituted
“‘subsection (f),” for ‘‘subsection (g),” in introductory
provisions.

Subsec. (e)(1). Pub. L. 111-84, §1073(a)(20), substituted
‘“‘subsection (b)”’ for ‘‘section (b)”’.

Subsec. (g). Pub. L. 111-84, §1103(a), added subsec. (g).

2006—Subsec. (e). Pub. L. 109-163, §687(c)(8)(A), added
subsec. (e) and struck out heading and text of former
subsec. (e). Text read as follows:

‘(1) A person who voluntarily terminates service be-
fore the end of the period of obligated service required
under an agreement entered into under subsection (b)
shall refund to the United States an amount deter-
mined by the Secretary of Defense as being appropriate
to obtain adequate service in exchange for financial as-
sistance and otherwise to achieve the goals set forth in
section 2200(a) of this title.

‘(2) An obligation to reimburse the United States im-
posed under paragraph (1) is for all purposes a debt
owed to the United States.

¢“(8) The Secretary of Defense may waive, in whole or
in part, a refund required under paragraph (1) if the
Secretary determines that recovery would be against
equity and good conscience or would be contrary to the
best interests of the United States.”

Subsecs. (), (g). Pub. L. 109-163, §687(c)(8)(B), (C), re-
designated subsec. (g) as (f) and struck out heading and
text of former subsec. (f). Text read as follows: ‘A dis-
charge in bankruptcy under title 11 that is entered less
than five years after the termination of an agreement
under this section does not discharge the person sign-
ing such agreement from a debt arising under such
agreement or under subsection (e).”’

SAVINGS PROVISION

For savings provision relating to payment or repay-
ment of any bonus, incentive pay, special pay, or simi-
lar pay obligated to be paid before Apr. 1, 2006, under a
provision of this section amended by section 687(c) of
Pub. L. 109-163, see section 687(f) of Pub. L. 109-163, set
out as a note under section 510 of this title.

§2200b. Grant program

(a) AUTHORITY.—The Secretary of Defense may
provide grants of financial assistance to institu-
tions of higher education to support the estab-
lishment, improvement, or administration of
programs of education in information assurance
disciplines referred to in section 2200(a) of this
title.

(b) PURPOSES.—The proceeds of grants under
this section may be used by an institution of
higher education for the following purposes:

(1) Faculty development.
(2) Curriculum development.
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(3) Laboratory improvements.
(4) Faculty research in information security.

(Added Pub. L. 106-398, §1 [[div. A], title IX,
§922(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-235.)

§2200c. Centers of Academic Excellence in Infor-
mation Assurance Education

In the selection of a recipient for the award of
a scholarship or grant under this chapter, con-
sideration shall be given to whether—

(1) in the case of a scholarship, the institu-
tion at which the recipient pursues a degree is
a Center of Academic Excellence in Informa-
tion Assurance Education; and

(2) in the case of a grant, the recipient is a
Center of Academic Excellence in Information
Assurance Education.

(Added Pub. L. 106-398, §1 [[div. A], title IX,
§922(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-236.)

§2200d. Regulations

The Secretary of Defense shall prescribe regu-
lations for the administration of this chapter.

(Added Pub. L. 106-398, §1 [[div. A], title IX,
§922(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-236.)

§ 2200e. Definitions

In this chapter:
(1) The term ‘‘information assurance’ in-
cludes the following:
(A) Computer security.
(B) Network security.
(C) Any other information technology that
the Secretary of Defense considers related to
information assurance.

(2) The term ‘‘institution of higher edu-
cation” has the meaning given the term in
section 101 of the Higher Education Act of 1965
(20 U.S.C. 1001).

(3) The term ‘‘Center of Academic Excel-
lence in Information Assurance Education’
means an institution of higher education that
is designated by the Director of the National
Security Agency as a Center of Academic Ex-
cellence in Information Assurance Education.

(Added Pub. L. 106-398, §1 [[div. A], title IX,
§922(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-236.)

§ 2200f. Inapplicability to Coast Guard

This chapter does not apply to the Coast
Guard when it is not operating as a service in
the Navy.

(Added Pub. L. 106-398, §1 [[div. A], title IX,
§922(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-236.)

TRANSFER OF FUNCTIONS

For transfer of authorities, functions, personnel, and
assets of the Coast Guard, including the authorities
and functions of the Secretary of Transportation relat-
ing thereto, to the Department of Homeland Security,
and for treatment of related references, see sections
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu-
rity, and the Department of Homeland Security Reor-
ganization Plan of November 25, 2002, as modified, set
out as a note under section 542 of Title 6.

PART IV—SERVICE, SUPPLY, AND
PROCUREMENT

Chap. Sec.
131. Planning and Coordination ....................
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Chap. Sec.
133. Facilities for Reserve Components ........ 2231
134. Miscellaneous Administrative Provi-

SIONS i 2241
135. Space Programs ........cccceevveeiiiiiiiiiiinnnnn.. 2271
136. Provisions Relating to Specific Pro-

[ 20 0 1 S 2281
137. Procurement Generally . 2301
138. Cooperative Agreements with NATO Al-

lies and Other Countries .......c...c........ 2341
139. Research and Development ................... 2351
140. Procurement of Commercial Items ....... 2375
141. Miscellaneous Procurement Provisions 2381
142. Procurement Technical Assistance Co-

operative Agreement Program ........... 2411
143. Production by Military Agencies .......... 2421
144. Major Defense Acquisition Programs .... 2430
144A. Major Automated Information System

Programs ......cccoceeveviiiinininennn. 2445a,
145. Cataloging and Standardization ... 2451
146. Contracting for Performance of Civilia.

Commercial or Industrial Type Func-

BIONS teiiii 2460
147. Commissaries and Exchanges and Other

Morale, Welfare, and Recreation Ac-

BIVILIES o 2481
148. National Defense Technology and In-

dustrial Base, Defense Reinvestment,

and Defense Conversion ..................... 2500
149. Defense Acquisition System .................. 2545
[150. Repealed.]
152. Issue of Supplies, Services, and Facili-

IS i 2551
153. Exchange of Material and Disposal of

Obsolete, Surplus, or Unclaimed

Property ..ooooveeiiiiiieeeae 2571
155. Acceptance of Gifts and Services .......... 2601
157. Transportation ..........cccoeviviiiiiiiniininnnnn. 2631
159. Real Property; Related Personal Prop-

erty; and Lease of Non-Excess Prop-

BT Y e s 2661
160. Environmental Restoration ................... 2700
161. Property Records and Report of Theft

or Loss of Certain Property ............... 2721
163. Military Claims .......cccceeveveenennnne. 2731
165. Accountability and Responsibility ........ 2771
[167. Repealed.]
169. Military Construction and Military

Family HousSing .....cccceeveviviiriinenennnnnnn 2801
[171. Repealed.]
172. Strategic Environmental Research and

Development Program ....................... 2901
173. Energy Security .....cccocvviviiiiiiiiiiiiiininnn. 2911

AMENDMENTS

2011—Pub. L. 111-383, div. A, title VIII, §861(b), Jan. 7,
2011, 124 Stat. 4292, added item for chapter 149.

2009—Pub. L. 111-84, div. A, title X, §1073(a)(21), Oct.
28, 2009, 123 Stat. 2473, substituted ‘2551” for ‘‘2541” in
item for chapter 152.

2006—Pub. L. 109-364, div. A, title VIII, §816(a)(2), div.
B, title XXVIII, §2851(c)(1), Oct. 17, 2006, 120 Stat. 2326,
2495, added items for chapters 144A and 173.

2003—Pub. L. 108-136, div. A, title X, §1045(a)(1), Nov.
24, 2003, 117 Stat. 1612, substituted 2700 for ‘2701 in
item for chapter 160.

2001—Pub. L. 107-107, div. A, title IX, §911(b), Dec. 28,
2001, 115 Stat. 1196, added item for chapter 135.

1997—Pub. L. 105-85, div. A, title III, §§355(c)(2),
371(a)(2), (c)(b), title X, §§1073(a)(2), 1074(d)(2), Nov. 18,
1997, 111 Stat. 1694, 1705, 1900, 1910, added item for chap-
ter 136 and substituted ‘2460’ for ‘2461 in item for
chapter 146, ‘‘Commissaries and Exchanges and Other
Morale, Welfare, and Recreation Activities” for ‘‘Utili-
ties and Services’ in item for chapter 147, ‘2500’ for
24917 in item for chapter 148, and ‘2541 for ‘2540’ in
item for chapter 152.

1996—Pub. L. 104201, div. A, title XI, §1123(a)(3), Sept.
23, 1996, 110 Stat. 2688, struck out item for chapter 167
“Defense Mapping Agency’’.
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Pub. L. 104-106, div. A, title X, §1061(b)(2), Feb. 10,
1996, 110 Stat. 442, struck out item for chapter 171 ‘‘Se-
curity and Control of Supplies”.

1994—Pub. L. 103-355, title VIII, §8101(b), Oct. 13, 1994,
108 Stat. 3389, added item for chapter 140.

1993—Pub. L. 103-160, div. A, title VIII, §828(b)(1), Nov.
30, 1993, 107 Stat. 1713, struck out item for chapter 135
‘““Encouragement of Aviation’.

1992—Pub. L. 102484, div. D, title XLII, §4271(b)(1),
Oct. 23, 1992, 106 Stat. 2695, added item for chapter 148
and struck out former items for chapters 148 ‘‘Defense
Industrial Base’’, 149 ‘“‘Manufacturing Technology’’, and
150 ““Development of Dual-Use Critical Technologies’’.

1991—Pub. L. 102-190, div. A, title VIII, §821(f), title X,
§1061(a)(27)(A), Dec. 5, 1991, 105 Stat. 1432, 1474, sub-
stituted ‘‘Manufacturing” for ‘‘Maufacturing’ in item
for chapter 149, substituted ‘‘Development of Dual-Use
Critical Technologies’ for ‘‘Issue to Armed Forces’ in
item for chapter 150, struck out item for chapter 151
“Issue of Serviceable Material Other Than to Armed
Forces”’, and added item for chapter 152.

1990—Pub. L. 101-510, div. A, title VIII, §823(b)(1), title
XVIII, §1801(a)(2), Nov. 5, 1990, 104 Stat. 1602, 1757, added
item for chapter 149, redesignated former item for
chapter 149 as item for chapter 150, and added item for
chapter 172.

1989—Pub. L. 101-189, div. A, title IX, §931(e)(2), Nov.
29, 1989, 103 Stat. 15635, substituted ‘‘Cooperative Agree-
ments” for ‘“Acquisition and Cross-Servicing Agree-
ments’ in item for chapter 138.

1988—Pub. L. 100456, div. A, title III, §§342(a)(2),
344(b)(2), title VIII, §821(b)(2), Sept. 29, 1988, 102 Stat.
1961, 1962, 2016, substituted ‘‘Defense Industrial Base”
for “Buy American Requirements’ in item for chapter
148, substituted ‘‘Property Records and Report of Theft
or Loss of Certain Property’ for ‘‘Property Records’ in
item for chapter 161, and added item for chapter 171.

Pub. L. 100-370, §§1(e)(2), 2(a)(2), 3(a)(2), July 19, 1988,
102 Stat. 845, 854, 855, added items for chapters 134, 146,
and 148.

1987—Pub. L. 100-26, §7(c)(1), Apr. 21, 1987, 101 Stat.
280, substituted ‘‘Acquisition and Cross-Servicing
Agreements with NATO Allies and Other Countries” for
“North Atlantic Treaty Organization Acquisition and
Cross-Servicing Agreements’” in item for chapter 138,
substituted ‘“‘Major Defense Acquisition Programs’ for
““Oversight of Cost Growth in Major Programs’ and
€2430” for ‘2431 in item for chapter 144, and sub-
stituted ‘2721 for ‘‘2701”’ in item for chapter 161.

1986—Pub. L. 99-661, div. A, title XIII, §1343(a)(22),
Nov. 14, 1986, 100 Stat. 3994, substituted 2341 for
€¢2321” in item for chapter 138.

Pub. L. 99499, title II, §211(a)(2), Oct. 17, 1986, 100
Stat. 1725, added item for chapter 160.

Pub. L. 99-433, title VI, §605(b), Oct. 1, 1986, 100 Stat.
1075a, added item for chapter 144.

1984—Pub. L. 98-525, title XII, §1241(a)(2), Oct. 19, 1984,
98 Stat. 2606, added item for chapter 142.

1982—Pub. L. 97295, §1(50)(E), Oct. 12, 1982, 96 Stat.
1300, added item for chapter 167.

Pub. L. 97-214, §2(b), July 12, 1982, 96 Stat. 169, added
item for chapter 169.

1980—Pub. L. 96-323, §2(b), Aug. 4, 1980, 94 Stat. 1019,
added item for chapter 138.

CHAPTER 131—PLANNING AND

COORDINATION

Sec.

2201. Apportionment of funds: authority for exemp-
tion; excepted expenses.

2202. Regulations on procurement, production,
warehousing, and supply distribution func-
tions.

2203. Budget estimates.

2204. Obligation of appropriations.

2205. Reimbursements.

2206. Disbursement of funds of military depart-

ment to cover obligation of another agency
of Department of Defense.
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Sec.

22017. Expenditure of appropriations: limitation.

2208. Working-capital funds.

2209. Management funds.

2210. Proceeds of sales of supplies: credit to appro-
priations.

2211. Reimbursement for equipment, material, or
services furnished members of the United
Nations.

2212. Obligations for contract services: reporting in
budget object classes.

2213. Limitation on acquisition of excess supplies.

2214. Transfer of funds: procedure and limitations.

2215. Transfer of funds to other departments and
agencies: limitation.

2216. Defense Modernization Account.

2216a. Rapidly meeting urgent needs: Joint Urgent
Operational Needs Fund.

22117. Comparable budgeting for common procure-
ment weapon systems.

2218. National Defense Sealift Fund.

[2219. Renumbered.]

2220. Performance based management: acquisition
programs.

[2221. Repealed.]

2222. Defense business systems: architecture, ac-
countability, and modernization.

2223. Information technology: additional respon-
sibilities of Chief Information Officers.

2223a. Information technology acquisition planning
and oversight requirements.

2224. Defense Information Assurance Program.

2224a.. Information security: continued applicability
of expiring Governmentwide requirements
to the Department of Defense.

2225. Information technology purchases: tracking
and management.

2226. Contracted property and services: prompt
payment of vouchers.

2227. Electronic submission and processing of
claims for contract payments.

2228. Office of Corrosion Policy and Oversight.

2229. Strategic policy on prepositioning of materiel
and equipment.

2229a.. Annual report on prepositioned materiel and
equipment.

AMENDMENTS

2011—Pub. L. 112-81, div. A, title VIII, §846(a)(2), Dec.
31, 2011, 125 Stat. 1517, added item 2216a.

Pub. L. 111-383, div. A, title VIII, §805(a)(2), Jan. 7,
2011, 124 Stat. 4259, added item 2223a.

2008—Pub. L. 110-181, div. A, title III, §§352(b), 371(f),
Jan. 28, 2008, 122 Stat. 72, 81, added items 2228 and 2229a
and struck out former item 2228 ‘‘Military equipment
and infrastructure: prevention and mitigation of corro-
sion”.

2006—Pub. L. 109-364, div. A, title III, §351(b), Oct. 17,
2006, 120 Stat. 2160, added item 2229.

2004—Pub. L. 108-375, div. A, title III, §332(a)(2), title
VI, §651(f)(2), Oct. 28, 2004, 118 Stat. 1854, 1972, struck
out item 2219 ‘‘Retention of morale, welfare, and recre-
ation funds by military installations: limitation” and
added item 2222.

2002—Pub. L. 107-314, div. A, title X, §§1004(h)(1),
10562(b)(2), 1067(a)(2), Dec. 2, 2002, 116 Stat. 2631, 2649,
2658, struck out item 2222 ‘“‘Annual financial manage-
ment improvement plan’” and added items 2224a and
2228.

2001—Pub. L. 107-107, div. A, title X, §1009(b)(3)(B),
Dec. 28, 2001, 115 Stat. 1209, substituted ‘“Annual’’ for
‘“Biennial” in item 2222.

2000—Pub. L. 106-398, §1 [[div. A], title VIII, §812(a)(2),
title X, §§1006(a)(2), 1008(a)(2)], Oct. 30, 2000, 114 Stat.
1654, 16564A-214, 1654A-247, 1654A-250, added items 2225,
2226, and 2227.

1999—Pub. L. 106-65, div. A, title X, §1043(b), Oct. 5,
1999, 113 Stat. 761, added item 2224.

1998—Pub. L. 105-261, div. A, title III, §331(a)(2), title
IX, §§906(f)(1), 911(a)(2), title X, §1008(b), Oct. 17, 1998,
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112 Stat. 1968, 2096, 2099, 2117, added item 2212, struck
out items 2216a ‘‘Defense Business Operations Fund”
and 2221 ‘“‘Fisher House trust funds”, and added item
2223.

1997—Pub. L. 105-85, div. A, title X, §1008(a)(2), Nov.
18, 1997, 111 Stat. 1871, added item 2222.

1996—Pub. L. 104-201, div. A, title X, §1074(a)(10), Sept.
23, 1996, 110 Stat. 2659, redesignated item 2216 ‘‘Defense
Business Operations Fund’’ as 2216a.

Pub. L. 104-106, div. A, title III, §371(a)(2), title IX,
§§912(a)(2), 914(a)(2), Feb. 10, 1996, 110 Stat. 279, 410, 412,
added two items 2216 and item 2221.

1994—Pub. L. 103-355, title II, §2454(c)(3)(A), title III,
§3061(b), title V, §5001(a)(2), Oct. 13, 1994, 108 Stat. 3326,
3336, 3350, substituted ‘‘Regulations on procurement,
production, warehousing, and supply distribution func-
tions”” for ‘‘Obligation of funds: limitation’ in item
2202, struck out item 2212 ‘‘Contracted advisory and as-
sistance services: accounting procedures’, and added
item 2220.

Pub. L. 103-337, div. A, title III, §373(b), div. B, title
XXVIII, §2804(b)(2), Oct. 5, 1994, 108 Stat. 2736, 3053, sub-
stituted ‘“‘Reimbursements’ for ‘‘Availability of reim-
bursements’ in item 2205 and added item 2219.

1993—Pub. L. 103-160, div. A, title XI, §1106(a)(2), Nov.
30, 1993, 107 Stat. 1750, added item 2215.

1992—Pub. L. 102-484, div. A, title X, §1024(a)(2), Oct.
23, 1992, 106 Stat. 2488, added item 2218.

1991—Pub. L. 102-190, div. A, title III, §317(b), Dec. 5,
1991, 105 Stat. 1338, added item 2213.

1990—Pub. L. 101-510, div. A, title XIII, §1331(2), title
XIV, §§1482(c)(2), 1484(i)(6), Nov. 5, 1990, 104 Stat. 1673,
1710, 1718, struck out item 2213 ‘‘Cooperative military
airlift agreements’, added item 2214, and struck out
items 2215 ‘“‘Reports on unobligated balances’ and 2216
‘““‘Annual report on budgeting for inflation’.

1988—Pub. L. 100-370, §1(d)(4), July 19, 1988, 102 Stat.
843, added items 2201, 2212, and 2217.

1986—Pub. L. 99-661, div. A, title XIII, §1307(a)(2), Nov.
14, 1986, 100 Stat. 3981, added items 2215 and 2216.

1982—Pub. L. 97-252, title XI, §1125(b), Sept. 8, 1982, 96
Stat. 758, added item 2213.

Pub. L. 97-214, §10(a)(1), July 12, 1982, 96 Stat. 174,
struck out item 2212 ‘“Transmission of annual military
construction authorization request’’.

1978—Pub. L. 95-356, title VIII, §802(a)(2), Sept. 8, 1978,
92 Stat. 585, added item 2212.

1962—Pub. L. 87-651, title II, §207(b), Sept. 7, 1962, 76
Stat. 523, added items 2203 to 2211.

1958—Pub. L. 85-599, §3(c), Aug. 6, 1958, 72 Stat. 516,
struck out item 2201 ‘‘General functions of Secretary of
Defense’.

STRATEGIC MANAGEMENT PLAN

Pub. L. 110-181, div. A, title IX, §904(d), (e), Jan. 28,
2008, 122 Stat. 275, provided that:
“(d) STRATEGIC MANAGEMENT PLAN REQUIRED.—

‘(1) REQUIREMENT.—The Secretary of Defense, act-
ing through the Chief Management Officer of the De-
partment of Defense, shall develop a strategic man-
agement plan for the Department of Defense.

‘(2) MATTERS COVERED.—Such plan shall include, at
a minimum, detailed descriptions of—

“(A) performance goals and measures for improv-
ing and evaluating the overall efficiency and effec-
tiveness of the business operations of the Depart-
ment of Defense and achieving an integrated man-
agement system for business support areas within
the Department of Defense;

“(B) key initiatives to be undertaken by the De-
partment of Defense to achieve the performance
goals under subparagraph (A), together with related
resource needs;

“(C) procedures to monitor the progress of the
Department of Defense in meeting performance
goals and measures under subparagraph (A);

‘(D) procedures to review and approve plans and
budgets for changes in business operations, includ-
ing any proposed changes to policies, procedures,
processes, and systems, to ensure the compatibility
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of such plans and budgets with the strategic man-
agement plan of the Department of Defense; and

“(E) procedures to oversee the development of,
and review and approve, all budget requests for de-
fense business systems.

‘“(3) UPDATES.—The Secretary of Defense, acting
through the Chief Management Officer, shall update
the strategic management plan no later than July 1,
2009, and every two years thereafter and provide a
copy to the Committees on Armed Services of the
Senate and the House of Representatives.

‘‘(e) REPORT.—Not later than 180 days after the date
of the enactment of this Act [Jan. 28, 2008], the Sec-
retary of Defense shall provide to the Committees on
Armed Services of the Senate and the House of Rep-
resentatives a report on the implementation of this
section and a copy of the strategic management plan
required by subsection (d).”

§2201. Apportionment of funds: authority for ex-
emption; excepted expenses

(a) EXEMPTION FROM APPORTIONMENT REQUIRE-
MENT.—If the President determines such action
to be necessary in the interest of national de-
fense, the President may exempt from the provi-
sions of section 1512 of title 31 appropriations,
funds, and contract authorizations available for
military functions of the Department of De-
fense.

(b) AIRBORNE ALERTS.—Upon a determination
by the President that such action is necessary,
the Secretary of Defense may provide for the
cost of an airborne alert as an excepted expense
under section 6301(a) and (b)(1)-(3) of title 41.

(¢c) MEMBERS ON ACTIVE DUTY.—Upon a deter-
mination by the President that it is necessary
to increase (subject to limits imposed by law)
the number of members of the armed forces on
active duty beyond the number for which funds
are provided in appropriation Acts for the De-
partment of Defense, the Secretary of Defense
may provide for the cost of such additional
members as an excepted expense under section
6301(a) and (b)(1)-(3) of title 41.

(d) NOTIFICATION TO CONGRESS.—The Secretary
of Defense shall immediately notify Congress of
the use of any authority under this section.

(Added Pub. L. 100-370, §1(d)(1)(A), July 19, 1988,
102 Stat. 841; amended Pub. L. 106-65, div. A,
title X, §1032(a)(1), Oct. 5, 1999, 113 Stat. 751;
Pub. L. 111-350, §5(b)(4), Jan. 4, 2011, 124 Stat.
3842.)

HISTORICAL AND REVISION NOTES

Section is based on Pub. L. 99-190, §101(b) [title VIII,
§8009], Dec. 19, 1985, 99 Stat. 1185, 1204.

In two instances, the source law to be codified by the
bill includes provisions that on their face require that
the Department of Defense notify Congress of certain
actions. These notification requirements were termi-
nated by section 602 of the Goldwater-Nichols Depart-
ment of Defense Reorganization Act of 1986 (Public Law
99-433), which terminated all recurring reporting re-
quirements applicable to the Department of Defense ex-
cept for those requirements that were specifically ex-
empted in that section. The source law sections are sec-
tions 8009(c) and 8005(j) (proviso) of the FY86 defense ap-
propriations Act (Public Law 99-190), enacted December
19, 1985, which would be codified as section 2201 of title
10 (by section 1(d) of the bill) and section 7313(a) of title
10 (by section 1(n) of the bill). In codifying the authori-
ties provided the Department of Defense by these two
provisions of law, the committee believes that it is ap-
propriate to reinstate the congressional notification re-
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quirements that go with those authorities. These sec-
tions were recurring annual appropriation provisions
for many years and were made permanent only months
before the enactment of the 1986 Reorganization Act. It
is the committee’s belief that the failure to exempt
these provisions from the general reports termination
provision was inadvertent and notes that the notifica-
tion provisions had in fact previously applied to the De-
partment of Defense for many years. The action of the
committee restores the status quo as it existed before
the Reorganization Act.

PRIOR PROVISIONS

A prior section 2201, act Aug. 10, 1956, ch. 1041, 70A
Stat. 119, prescribed the general functions of the Sec-
retary of Defense, prior to repeal by Pub. L. 85-599,
§3(c), Aug. 6, 1958, 72 Stat. 516. See section 113 of this
title.

AMENDMENTS

2011—Subsec. (b). Pub. L. 111-350, §5(b)(4)(A), sub-
stituted ‘‘section 6301(a) and (b)(1)-(3) of title 41" for
‘“‘section 3732(a) of the Revised Statutes (41 U.S.C.
11(a))”.

Subsec. (c). Pub. L. 111-350, §5(b)(4)(B), substituted
‘‘section 6301(a) and (b)(1)-(3) of title 41 for ‘‘section
3732(a) of the Revised Statutes (41 U.S.C. 11(a))”.

1999—Subsec. (d). Pub. L. 106-65 substituted ‘‘De-
fense’ for ‘‘Defense—’, struck out par. (1) designation,
substituted ‘‘this section.” for ‘‘this section; and”’, and
struck out par. (2) which read as follows: ‘‘shall submit
monthly reports to Congress on the estimated obliga-
tions incurred pursuant to subsections (b) and (c).”

§2202. Regulations on procurement, production,
warehousing, and supply distribution func-
tions

The Secretary of Defense shall prescribe regu-
lations governing the performance within the
Department of Defense of the procurement, pro-
duction, warehousing, and supply distribution
functions, and related functions, of the Depart-
ment of Defense.

(Aug. 10, 1956, ch. 1041, 70A Stat. 120; Pub. L.
100-180, div. A, title XII, §1202, Dec. 4, 1987, 101
Stat. 1153; Pub. L. 103-355, title III, §3061(a), Oct.
13, 1994, 108 Stat. 3336.)

HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Source (Statutes at Large)
2202 ......... 41:162. July 10, 1952, ch. 630,
§638, 66 Stat. 537.

The words ‘‘an officer or agency * * * may * * * only”’
are substituted for the words ‘‘no officer or agency
* % % gshall * * * except”. The word ‘‘of’, before the
words ‘‘the Department’, is substituted for the words
“in or under”. The words ‘under regulations pre-
scribed” are substituted for the words ‘“‘in accordance
with regulations issued’’. The words ‘‘after the effective
date of this section’ and 41:162(b) are omitted as exe-
cuted. The words ‘‘or equipment’ are omitted as cov-
ered by the definition of ‘‘supplies’ in section 101(26) of
this title.

AMENDMENTS

1994—Pub. L. 103-355 amended heading and text gener-
ally. Prior to amendment, text read as follows:

‘‘(a) Notwithstanding any other provision of law, an
officer or agency of the Department of Defense may ob-
ligate funds for procuring, producing, warehousing, or
distributing supplies, or for related functions of supply
management, only under regulations prescribed by the
Secretary of Defense. The purpose of this section is to
achieve the efficient, economical, and practical oper-
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ation of an integrated supply system to meet the needs
of the military departments without duplicate or over-
lapping operations or functions.

‘““(b) Except as otherwise provided by law, the avail-
ability for obligation of funds appropriated for any pro-
gram, project, or activity of the Department of Defense
expires at the end of the three-year period beginning on
the date that such funds initially become available for
obligation unless before the end of such period the Sec-
retary of Defense enters into a contract for such pro-
gram, project, or activity.”

1987—Pub. L. 100-180 designated existing provisions as
subsec. (a) and added subsec. (b).

EFFECTIVE DATE OF 1994 AMENDMENT
For effective date and applicability of amendment by

Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set
out as a note under section 2302 of this title.

§2203. Budget estimates

To account for, and report, the cost of per-
formance of readily identifiable functional pro-
grams and activities, with segregation of operat-
ing and capital programs, budget estimates of
the Department of Defense shall be prepared,
presented, and justified, where practicable, and
authorized programs shall be administered, in
such form and manner as the Secretary of De-
fense, subject to the authority and direction of
the President, may prescribe. As far as prac-
ticable, budget estimates and authorized pro-
grams of the military departments shall be uni-
form and in readily comparable form. The budg-
et for the Department of Defense submitted to
Congress for each fiscal year shall include data
projecting the effect of the appropriations re-
quested for materiel readiness requirements.
The Secretary of Defense shall provide that the
budget justification documents for such budget
include information on the number of employees
of contractors estimated to be working on con-
tracts of the Department of Defense during the
fiscal year for which the budget is submitted.
Such information shall be set forth in terms of
employee-years or such other measure as will be
uniform and readily comparable with civilian
personnel of the Department of Defense.

(Added Pub. L. 87-651, title II, §207(a), Sept. 7,
1962, 76 Stat. 520; amended Pub. L. 97-295, §1(21),
Oct. 12, 1982, 96 Stat. 1290; Pub. L. 99-661, div. A,
title III, §311, Nov. 14, 1986, 100 Stat. 3851.)

HISTORICAL AND REVISION NOTES
1956 AcT

Revised

section Source (U.S. Code)

Source (Statutes at Large)

5:172b. July 26, 1947, ch. 343,
§403; added Aug. 10,
1949, ch. 412, §11 (5th
and 6th pars.), 63 Stat.
586.

The word ‘‘prescribe’’ is substituted for the word ‘‘de-
termine’’. 5 U.S.C. 172b(b) is omitted as executed.

1982 AcT
Revised
section Source (U.S. Code) Source (Statutes at Large)
2203 (last | 10:2203 (note). July 30, 1977, Pub. L.
sen- 95-79, §812 (last sen-
tence). tence), 91 Stat. 336.

The words ‘‘for fiscal year 1979 are omitted as exe-
cuted. The words ‘‘for each fiscal year’ are substituted
for ‘‘subsequent fiscal years’ for consistency.
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AMENDMENTS

1986—Pub. L. 99-661 inserted provisions that budget
justification documents include information on number
of employees estimated to be working during the fiscal
year, such information to be set forth in terms of em-
ployee-years or other measure as is uniform and com-
parable with civilian personnel of the Department of
Defense.

1982—Pub. L. 97-295 inserted provision requiring that
the budget for the Department of Defense submitted
annually to Congress include data projecting the effect
of the appropriations requested for materiel readiness
requirements.

PRESIDENTIAL RECOMMENDATIONS RESPECTING
MODIFICATIONS IN CRUISE MISSILE PROGRAM

Pub. L. 95-184, title II, §203, Nov. 15, 1977, 91 Stat. 1382,
provided that in authorizing funds under that Act [Pub.
L. 95-184], Congress was asserting its readiness to con-
sider, in accordance with the processes set forth in the
Congressional Budget and Impoundment Control Act of
1974 [2 U.S.C. 621 et seq.] and the Budget and Account-
ing Act, 1921 [31 U.S.C. 1101 et seq.], such modifications
in the United States cruise missile programs as the
President might recommend to facilitate either nego-
tiation or agreement in arms limitation or reduction
talks.

REPORT TO CONGRESSIONAL COMMITTEES ON MATERIAL
READINESS REQUIREMENTS FOR ARMED FORCES

Pub. L. 95-79, title VIII, §812, July 30, 1977, 91 Stat.
336, as amended by Pub. L. 97-295, §6(b), Oct. 12, 1982, 96
Stat. 1314, directed Secretary of Defense to submit to
Congress, not later than February 15, 1978, a report set-
ting forth quantifiable and measurable material readi-
ness requirements for the Armed Forces, including the
Reserve components thereof, monthly readiness status
of the Armed Forces, including the reserve components
thereof, during fiscal year 1977, and any changes in
such requirements and status projected for fiscal years
1978 and 1979 and in the five-year defense program, and
to inform Congress of any subsequent changes in the
aforementioned materiel readiness requirements and
the reasons for such changes.

MODIFICATIONS IN UNITED STATES STRATEGIC ARMS
PROGRAMS ON RECOMMENDATION OF PRESIDENT

Pub. L. 95-79, title VIII, §813, July 30, 1977, 91 Stat.
337, provided that in authorizing procurement under
section 101 of that Act and research and development
under section 201 of that Act, Congress was asserting
its readiness to consider, in accordance with the proc-
esses set forth in the Congressional Budget and Im-
poundment Control Act of 1974 [2 U.S.C. 621 et seq.] and
the Budget and Accounting Act, 1921 [31 U.S.C. 1101 et
seq.], such modifications in United States strategic
arms programs as the President might recommend to
facilitate either negotiation or agreement in the Stra-
tegic Arms Limitation Talks.

§ 2204. Obligation of appropriations

To prevent overdrafts and deficiencies in the
fiscal year for which appropriations are made,
appropriations made to the Department of De-
fense or to a military department, and reim-
bursements thereto, are available for obligation
and expenditure only under scheduled rates of
obligation, or changes thereto, that have been
approved by the Secretary of Defense. This sec-
tion does not prohibit the Department of De-
fense from incurring a deficiency that it has
been authorized by law to incur.

(Added Pub. L. 87-651, title II, §207(a), Sept. 7,
1962, 76 Stat. 520.)
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HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Source (Statutes at Large)
2204 ......... 5:172. July 26, 1947, ch. 343,

§404; added Aug. 10,
1949, ch. 412, §11 (Tth
par.), 63 Stat. 587.

The words ‘‘on and after the beginning of the next fis-
cal year following August 10, 1949, are omitted as exe-
cuted. The last sentence is substituted for the proviso
in 5 U.S.C. 172c.

§ 2205. Reimbursements

(a) AVAILABILITY OF REIMBURSEMENTS.—Reim-
bursements made to appropriations of the De-
partment of Defense or a department or agency
thereof under sections 1535 and 1536 of title 31, or
other amounts paid by or on behalf of a depart-
ment or agency of the Department of Defense to
another department or agency of the Depart-
ment of Defense, or by or on behalf of personnel
of any department or organization, for services
rendered or supplies furnished, may be credited
to authorized accounts. Funds so credited are
available for obligation for the same period as
the funds in the account so credited. Such an ac-
count shall be accounted for as one fund on the
books of the Department of the Treasury.

(b) FIXED RATE FOR REIMBURSEMENT FOR CER-
TAIN SERVICES.—The Secretary of Defense and
the Secretaries of the military departments may
charge a fixed rate for reimbursement of the
costs of providing planning, supervision, admin-
istrative, or overhead services incident to any
construction, maintenance, or repair project to
real property or for providing facility services,
irrespective of the appropriation financing the
project or facility services.

(Added Pub. L. 87-651, title II, §207(a), Sept. 7,
1962, 76 Stat. 520; amended Pub. L. 96-513, title V,
§5611(71), Dec. 12, 1980, 94 Stat. 2926; Pub. L.
97-258, §3(b)(4), Sept. 13, 1982, 96 Stat. 1063; Pub.
L. 103-337, div. B, title XXVIII, §2804(a), (b)(1),
Oct. 5, 1994, 108 Stat. 3053.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code)

Source (Statutes at Large)

5:172g. July 26, 1947, ch. 343,
§408; added Aug. 10,
1949, ch. 412, §11 (23d

par.), 63 Stat. 590.

5 U.S.C. 172g is restated to reflect more clearly its
purpose to authorize the Department of Defense to op-
erate as an integrated department by permitting sup-
plies to be furnished and services to be rendered within
and among agencies of the Department of Defense and
provide that reimbursements therefor be credited to
authorized accounts and be available for the same pur-
pose and period as the accounts so credited. (See Sen-
ate Report No. 366, 81st Congress, pp. 23, 24.)

AMENDMENTS

1994—Pub. L. 103-337 substituted ‘‘Reimbursements”
for ‘‘Availability of reimbursements’ as section catch-
line, designated existing provisions as subsec. (a) and
inserted subsec. heading, and added subsec. (b).

1982—Pub. L. 97-258 substituted ‘‘sections 1535 and
1536 of title 31"’ for ‘‘the Act of March 4, 1915 (31 U.S.C.
686)".

1980—Pub. L. 96-513 substituted ‘‘the Act of March 4,
1915 (31 U.S.C. 686) for ‘‘section 686 of title 31°".
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EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-513 effective Dec. 12, 1980,
see section 701(b)(3) of Pub. L. 96-513, set out as a note
under section 101 of this title.

§ 2206. Disbursement of funds of military depart-
ment to cover obligation of another agency
of Department of Defense

As far as authorized by the Secretary of De-
fense, a disbursing official of a military depart-
ment may, out of available advances, make dis-
bursements to cover obligations in connection
with any function, power, or duty of another de-
partment or agency of the Department of De-
fense and charge those disbursements on vouch-
ers, to the appropriate appropriation of that de-
partment or agency. Disbursements so made
shall be adjusted in settling the accounts of the
disbursing official.

(Added Pub. L. 87-651, title II, §207(a), Sept. T,
1962, 76 Stat. 520; amended Pub. L. 97-258,
§2(b)(1)(A), Sept. 13, 1982, 96 Stat. 1052.)

HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Source (Statutes at Large)
2206 ......... 5:172h. July 26, 1947, ch. 343,
5:171n(a) (as applicable to §409; added Aug. 10,
5:172h). 1949, ch. 412, §11 (24th

par.), 63 Stat. 590.
July 26, 1947, ch. 343,

§308(a) (as applicable

to §409), 61 Stat. 509.

The word ‘‘agency’’ is substituted for the word ‘‘orga-
nization’’. The last sentence is substituted for the pro-
viso in 5 U.S.C. 172h.

AMENDMENTS

1982—Pub. L. 97-258 substituted ‘‘official’’ for ‘‘offi-
cer’” wherever appearing.

§2207. Expenditure of appropriations: limitation

(a) Money appropriated to the Department of
Defense may not be spent under a contract other
than a contract for personal services unless that
contract provides that—

(1) the United States may, by written notice
to the contractor, terminate the right of the
contractor to proceed under the contract if
the Secretary concerned or his designee finds,
after notice and hearing, that the contractor,
or his agent or other representative, offered or
gave any gratuity, such as entertainment or a
gift, to an officer, official, or employee of the
United States to obtain a contract or favor-
able treatment in the awarding, amending, or
making of determinations concerning the per-
formance, of a contract; and

(2) if a contract is terminated under clause
(1), the United States has the same remedies
against the contractor that it would have had
if the contractor had breached the contract
and, in addition to other damages, is entitled
to exemplary damages in an amount at least
three, but not more than 10, as determined by
the Secretary or his designee, times the cost
incurred by the contractor in giving gratuities
to the officer, official, or employee concerned.

The existence of facts upon which the Secretary
makes findings under clause (1) may be reviewed
by any competent court.
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(b) This section does not apply to a contract
that is for an amount not greater than the sim-
plified acquisition threshold (as defined in sec-
tion 134 of title 41).

(Added Pub. L. 87-651, title II, §207(a), Sept. 7,
1962, 76 Stat. 520; amended Pub. L. 104-106, div.
A, title VIII, §801, Feb. 10, 1996, 110 Stat. 389;
Pub. L. 111-350, §5(b)(5), Jan. 4, 2011, 124 Stat.
3842.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code)

Source (Statutes at Large)

5:174d. June 30, 1954, ch. 432,

§719, 68 Stat. 353.

The following substitutions are made: ‘‘spent’ for
“expended’’; “‘United States’ for ‘‘Government’’; ‘‘if a
contract is terminated under clause (1) for ‘‘that in
the event any such contract is so terminated’; and
“has . . . that it would have had if”’ for ‘‘shall be enti-
tled . . . to pursue . . . as it could pursue in the event
of”’. The word ‘‘official’”’ is inserted for clarity. The
words ‘‘entered into after June 30, 1954’ are omitted as
executed.

AMENDMENTS
2011—Subsec. (b). Pub. L. 111-350 substituted ‘‘section
134 of title 41" for ‘‘section 4(11) of the Office of Federal
Procurement Policy Act (41 U.S.C. 403(11))"’.
1996—Pub. L. 104-106 designated existing provisions as
subsec. (a) and added subsec. (b).

§2208. Working-capital funds

(a) To control and account more effectively for
the cost of programs and work performed in the
Department of Defense, the Secretary of Defense
may require the establishment of working-cap-
ital funds in the Department of Defense to—

(1) finance inventories of such supplies as he
may designate; and

(2) provide working capital for such indus-
trial-type activities, and such commercial-
type activities that provide common services
within or among departments and agencies of
the Department of Defense, as he may des-
ignate.

(b) Upon the request of the Secretary of De-
fense, the Secretary of the Treasury shall estab-
lish working-capital funds established under
this section on the books of the Department of
the Treasury.

(c) Working-capital funds shall be charged,
when appropriate, with the cost of—

(1) supplies that are procured or otherwise
acquired, manufactured, repaired, issued, or
used, including the cost of the procurement
and qualification of technology-enhanced
maintenance capabilities that improve either
reliability, maintainability, sustainability, or
supportability and have, at a minimum, been
demonstrated to be functional in an actual
system application or operational environ-
ment; and

(2) services or work performed;

including applicable administrative expenses,
and be reimbursed from available appropriations
or otherwise credited for those costs, including
applicable administrative expenses and costs of
using equipment.

(d) The Secretary of Defense may provide cap-
ital for working-capital funds by capitalizing in-
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ventories. In addition, such amounts may be ap-
propriated for the purpose of providing capital
for working-capital funds as have been specifi-
cally authorized by law.

(e) Subject to the authority and direction of
the Secretary of Defense, the Secretary of each
military department shall allocate responsibil-
ity for its functions, powers, and duties to ac-
complish the most economical and efficient or-
ganization and operation of the activities, and
the most economical and efficient use of the in-
ventories, for which working-capital funds are
authorized by this section.

(f) The requisitioning agency may not incur a
cost for supplies drawn from inventories, or
services or work performed by industrial-type or
commercial-type activities for which working-
capital funds may be established under this sec-
tion, that is more than the amount of appropria-
tions or other funds available for those pur-
poses.

(g) The appraised value of supplies returned to
working-capital funds by a department, activ-
ity, or agency may be charged to that fund. The
proceeds thereof shall be credited to current ap-
plicable appropriations and are available for ex-
penditure for the same purposes that those ap-
propriations are so available. Credits may not be
made to appropriations under this subsection as
the result of capitalization of inventories under
subsection (d).

(h) The Secretary of Defense shall prescribe
regulations governing the operation of activities
and use of inventories authorized by this sec-
tion. The regulations may, if the needs of the
Department of Defense require it and it is other-
wise authorized by law, authorize supplies to be
sold to, or services to be rendered or work per-
formed for, persons outside the Department of
Defense. However, supplies available in inven-
tories financed by working capital funds estab-
lished under this section may be sold to contrac-
tors for use in performing contracts with the De-
partment of Defense. Working-capital funds
shall be reimbursed for supplies so sold, services
so rendered, or work so performed by charges to
applicable appropriations or payments received
in cash.

(i) For provisions relating to sales outside the
Department of Defense of manufactured articles
and services by a working-capital funded Army
industrial facility (including a Department of
the Army arsenal) that manufactures large cali-
ber cannons, gun mounts, recoil mechanisms,
ammunition, munitions, or components thereof,
see section 4543 of this title.

(j)(1) The Secretary of a military department
may authorize a working capital funded indus-
trial facility of that department to manufacture
or remanufacture articles and sell these articles,
as well as manufacturing, remanufacturing, and
engineering services provided by such facilities,
to persons outside the Department of Defense
if—

(A) the person purchasing the article or
service is fulfilling a Department of Defense
contract or a subcontract under a Department
of Defense contract, and the solicitation for
the contract or subcontract is open to com-
petition between Department of Defense ac-
tivities and private firms; or
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(B) the Secretary would advance the objec-
tives set forth in section 2474(b)(2) of this title
by authorizing the facility to do so.

(2) The Secretary of Defense may waive the
conditions in paragraph (1) in the case of a par-
ticular sale if the Secretary determines that the
waiver is necessary for reasons of national secu-
rity and notifies Congress regarding the reasons
for the waiver.

(k)(1) Subject to paragraph (2), a contract for
the procurement of a capital asset financed by a
working-capital fund may be awarded in ad-
vance of the availability of funds in the work-
ing-capital fund for the procurement.

(2) Paragraph (1) applies to any of the follow-
ing capital assets that have a development or
acquisition cost of not less than $250,000:

(A) An unspecified minor military construc-
tion project under section 2805(c) of this title.

(B) Automatic data processing equipment or
software.

(C) Any other equipment.

(D) Any other capital improvement.

()(1) An advance billing of a customer of a
working-capital fund may be made if the Sec-
retary of the military department concerned
submits to Congress written notification of the
advance billing within 30 days after the end of
the month in which the advanced billing was
made. The notification shall include the follow-
ing:
(A) The reasons for the advance billing.

(B) An analysis of the effects of the advance
billing on military readiness.

(C) An analysis of the effects of the advance
billing on the customer.

(2) The Secretary of Defense may waive the
notification requirements of paragraph (1)—
(A) during a period of war or national emer-
gency; or
(B) to the extent that the Secretary deter-
mines necessary to support a contingency op-
eration.

(3) The total amount of the advance billings
rendered or imposed for all working-capital
funds of the Department of Defense in a fiscal
year may not exceed $1,000,000,000.

(4) In this subsection:

(A) The term ‘‘advance billing’’, with respect

to a working-capital fund, means a billing of a

customer by the fund, or a requirement for a

customer to reimburse or otherwise credit the

fund, for the cost of goods or services provided

(or for other expenses incurred) on behalf of

the customer that is rendered or imposed be-

fore the customer receives the goods or before
the services have been performed.

(B) The term ‘‘customer’” means a req-
uisitioning component or agency.

(m) CAPITAL ASSET SUBACCOUNTS.—Amounts
charged for depreciation of capital assets shall
be credited to a separate capital asset sub-
account established within a working-capital
fund.

(n) SEPARATE ACCOUNTING, REPORTING, AND AU-
DITING OF FUNDS AND ACTIVITIES.—The Secretary
of Defense, with respect to the working-capital
funds of each Defense Agency, and the Secretary
of each military department, with respect to the
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working-capital funds of the military depart-
ment, shall provide for separate accounting, re-
porting, and auditing of funds and activities
managed through the working-capital funds.

(0) CHARGES FOR GOODS AND SERVICES PRO-
VIDED THROUGH THE FUND.—(1) Charges for goods
and services provided for an activity through a
working-capital fund shall include the following:

(A) Amounts necessary to recover the full
costs of the goods and services provided for
that activity.

(B) Amounts for depreciation of capital as-
sets, set in accordance with generally accepted
accounting principles.

(2) Charges for goods and services provided
through a working-capital fund may not include
the following:

(A) Amounts necessary to recover the costs
of a military construction project (as defined
in section 2801(b) of this title), other than a
minor construction project financed by the
fund pursuant to section 2805(c) of this title.

(B) Amounts necessary to cover costs in-
curred in connection with the closure or re-
alignment of a military installation.

(C) Amounts necessary to recover the costs
of functions designated by the Secretary of
Defense as mission critical, such as ammuni-
tion handling safety, and amounts for ancil-
lary tasks not directly related to the mission
of the function or activity managed through
the fund.

(p) PROCEDURES FOR ACCUMULATION OF
FuNDs.—The Secretary of Defense, with respect
to each working-capital fund of a Defense Agen-
cy, and the Secretary of a military department,
with respect to each working-capital fund of the
military department, shall establish billing pro-
cedures to ensure that the balance in that work-
ing-capital fund does not exceed the amount
necessary to provide for the working-capital re-
quirements of that fund, as determined by the
Secretary.

(q) ANNUAL REPORTS AND BUDGET.—The Sec-
retary of Defense, with respect to each working-
capital fund of a Defense Agency, and the Sec-
retary of each military department, with re-
spect to each working-capital fund of the mili-
tary department, shall annually submit to Con-
gress, at the same time that the President sub-
mits the budget under section 1105 of title 31,
the following:

(1) A detailed report that contains a state-
ment of all receipts and disbursements of the
fund (including such a statement for each sub-
account of the fund) for the fiscal year ending
in the year preceding the year in which the
budget is submitted.

(2) A detailed proposed budget for the oper-
ation of the fund for the fiscal year for which
the budget is submitted.

(3) A comparison of the amounts actually ex-
pended for the operation of the fund for the
fiscal year referred to in paragraph (1) with
the amount proposed for the operation of the
fund for that fiscal year in the President’s
budget.

(4) A report on the capital asset subaccount
of the fund that contains the following infor-
mation:
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(A) The opening balance of the subaccount
as of the beginning of the fiscal year in
which the report is submitted.

(B) The estimated amounts to be credited
to the subaccount in the fiscal year in which
the report is submitted.

(C) The estimated amounts of outlays to
be paid out of the subaccount in the fiscal
year in which the report is submitted.

(D) The estimated balance of the sub-
account at the end of the fiscal year in
which the report is submitted.

(E) A statement of how much of the esti-
mated balance at the end of the fiscal year
in which the report is submitted will be
needed to pay outlays in the immediately
following fiscal year that are in excess of the
amount to be credited to the subaccount in
the immediately following fiscal year.

(r) NOTIFICATION OF TRANSFERS.—(1) Notwith-
standing any authority provided in this section
to transfer funds, the transfer of funds from a
working-capital fund, including a transfer to an-
other working-capital fund, shall not be made
under such authority unless the Secretary of De-
fense submits, in advance, a notification of the
proposed transfer to the congressional defense
committees in accordance with customary pro-
cedures.

(2) The amount of a transfer covered by a noti-
fication under paragraph (1) that is made in a
fiscal year does not count toward any limitation
on the total amount of transfers that may be
made for that fiscal year under authority pro-
vided to the Secretary of Defense in a law au-
thorizing appropriations for a fiscal year for
military activities of the Department of Defense
or a law making appropriations for the Depart-
ment of Defense.

(Added Pub. L. 87-651, title II, §207(a), Sept. 7,
1962, 76 Stat. 521; amended Pub. L. 97-295, §1(22),
Oct. 12, 1982, 96 Stat. 1290; Pub. L. 98-94, title
XII, §1204(a), Sept. 24, 1983, 97 Stat. 683; Pub. L.
98-525, title III, §305, Oct. 19, 1984, 98 Stat. 2513;
Pub. L. 100-26, §7(d)(2), Apr. 21, 1987, 101 Stat.
280; Pub. L. 101-510, div. A, title VIII, §801, title
XIII, §1301(6), Nov. 5, 1990, 104 Stat. 1588, 1668;
Pub. L. 102-172, title VIII, §8137, Nov. 26, 1991, 105
Stat. 1212; Pub. L. 102-484, div. A, title III, §374,
Oct. 23, 1992, 106 Stat. 2385; Pub. L. 103-160, div.
A, title I, §158(b), Nov. 30, 1993, 107 Stat. 1582;
Pub. L. 105-85, div. A, title X, §1011(a), (b), Nov.
18, 1997, 111 Stat. 1873; Pub. L. 105-261, div. A,
title X, §§1007(e)(1), 1008(a), Oct. 17, 1998, 112
Stat. 2115; Pub. L. 105-262, title VIII, §8146(d)(1),
Oct. 17, 1998, 112 Stat. 2340; Pub. L. 106-65, div. A,
title III, §§331(a)(1), 332, title X, §1066(a)(16), Oct.
5, 1999, 113 Stat. 566, 567, 771; Pub. L. 106-398, §1
[[div. A], title III, §341(f)], Oct. 30, 2000, 114 Stat.
1654, 16564A-64; Pub. L. 108-375, div. A, title X,
§1009, Oct. 28, 2004, 118 Stat. 2037; Pub. L. 111-383,
div. A, title XIV, §1403, Jan. 7, 2011, 124 Stat.
4410; Pub. L. 112-81, div. B, title XXVIII,
§2802(c)(1), Dec. 31, 2011, 125 Stat. 1684.)
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HISTORICAL AND REVISION NOTES

1956 AcT

}sgggﬁf Source (U.S. Code) Source (Statutes at Large)
2208(a) ..... 5:172d(a). July 26, 1947, ch. 343,
2208(b) ..... 5:172d(b). §405; added Aug. 10,
2208(c) ..... 5:172d(c) (less 2d sen- 1949, ch. 412, §11 (8th

tence). through 15th pars.), 63

2208(d) ..... 5:172d(d). Stat. 587.
2208(e) 5:172d(e)
2208(f) 5:172d(f).
2208(g) 5:172d(h).
2208(h) .... | 5:172d(g).
2208@) ..... 5:172d(c) (2d sentence).

In subsection (a)(1), (¢)(1), (f), (g), and (h), the words
‘‘stores, . . . materials, and equipment’ are omitted as
covered by the word ‘‘supplies’’, as defined in section
101(26) of title 10.

In subsection (c), the word ‘‘used’ is substituted for
the word ‘‘consumed’”. The words ‘‘and costs of using
equipment’ are inserted to reflect an opinion of the As-
sistant General Counsel (Fiscal Matters), Department
of Defense, February 2, 1960.

In subsection (d), the first sentence (less 1st 18 words)
of 5 U.S.C. 172d(d) is omitted as executed.

In subsection (h), the following substitutions are
made: ‘‘prescribe’’ for ‘‘issue’’; and ‘‘persons’ for ‘‘pur-
chasers or users’. The word ‘‘shall” is substituted for
the words ‘‘is authorized to’ in the first sentence and
for the word ‘“‘may’’ in the last sentence to reflect the
opinion of the Assistant General Counsel (Fiscal Mat-
ters), October 2, 1959, that the source law requires the
action in question.

1982 AcT

Revised

section Source (U.S. Code)

Source (Statutes at Large)

2208(h) (3d
sen-
tence).

10:2208 (note). Dec. 21, 1979, Pub. L.
96-154, §767, 93 Stat.

1163.

The word ‘“‘hereafter’ is omitted as executed.
PRIOR PROVISIONS

Provisions similar to those in subsecs. (m) to (q) of
this section were contained in section 2216a of this title
prior to repeal by Pub. L. 105-261, §1008(b).

AMENDMENTS

2011—Subsec. (c)(1). Pub. L. 111-383, §1403(1), inserted
before semicolon ¢, including the cost of the procure-
ment and qualification of technology-enhanced mainte-
nance capabilities that improve either reliability,
maintainability, sustainability, or supportability and
have, at a minimum, been demonstrated to be func-
tional in an actual system application or operational
environment’’.

Subsec. (k)(2). Pub. L. 111-383, §1403(2), substituted
€¢$250,000”" for ‘“$100,000”’ in introductory provisions.

Subsec. (kK)(2)(A). Pub. L. 112-81, §2802(c)(1)(A), sub-
stituted ‘‘section 2805(c)”’ for ‘‘section 2805(c)(1)”’.

Subsec. (0)(2)(A). Pub. L. 112-81, §2802(c)(1)(B), sub-
stituted ‘‘section 2805(c)’’ for ‘‘section 2805(c)(1)”.

2004—Subsec. (r). Pub. L. 108-375 added subsec. (1).

2000—Subsec. (j)(1). Pub. L. 106-398 substituted ‘‘con-
tract, and the solicitation” for ‘‘contract; and” at end
of subpar. (A) and all that follows through ‘“(B) the so-
licitation”’, substituted ‘‘; or’’ for period after ‘‘private
firms”’, and added a new subpar. (B).

1999—Subsec. (j). Pub. L. 106-65, §§331(a)(1), 332, des-
ignated existing provisions as par. (1), redesignated
former pars. (1) and (2) as subpars. (A) and (B), respec-
tively, substituted ‘‘, remanufacturing, and engineer-
ing”’ for ‘‘or remanufacturing’’ in introductory provi-
sions, inserted ‘‘or a subcontract under a Department
of Defense contract’ before the semicolon in subpar.
(A), substituted ‘‘solicitation for the contract or sub-
contract” for ‘“Department of Defense solicitation for
such contract’ in subpar. (B), and added par. (2).
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Subsec. (1)(2)(A). Pub. L. 106-65, §1066(a)(16), inserted
“of”” after ‘‘during a period’’.

1998—Subsec. (1)(3), (4). Pub. L. 105-261, §1007(e)(1), and
Pub. L. 105-262 amended subsec. (I) identically, adding
par. (3) and redesignating former par. (3) as (4).

Subsecs. (m) to (q). Pub. L. 105-261, §1008(a), added
subsecs. (m) to (q).

1997—Subsec. (k). Pub. L. 105-85, §1011(a), added sub-
sec. (k) and struck out former subsec. (k) which read as
follows: ‘“The Secretary of Defense shall provide that of
the total amount of payments received in a fiscal year
by funds established under this section for industrial-
type activities, not less than 3 percent during fiscal
year 1985, not less than 4 percent during fiscal year
1986, and not less than 5 percent during fiscal year 1987
shall be used for the acquisition of capital equipment
for such activities.”

Subsec. (I). Pub. L. 105-85, §1011(b), added subsec. (1).

1993—Subsec. (i). Pub. L. 103-160 amended subsec. (i)
generally. Prior to amendment, subsec. (i) required
that regulations under subsec. (h) authorize working-
capital funded Army industrial facilities to sell manu-
factured articles and services to persons outside the
Department of Defense in specified cases.

1992—Subsec. (j). Pub. L. 102-484 substituted ‘‘The
Secretary of a military department may authorize a
working capital funded industrial facility of that de-
partment’” for ‘‘The Secretary of the Army may au-
thorize a working capital funded Army industrial facil-
ity”.

1991—Subsecs. (j), (k). Pub. L. 102-172 added subsec. (j)
and redesignated former subsec. (j) as (k).

1990—Subsec. (i)(1). Pub. L. 101-510, §801, added par.
(1), redesignated par. (3) as (2), and struck out former
pars. (1) and (2) which read as follows:

‘(1) Regulations under subsection (h) may authorize
an article manufactured by a working-capital funded
Department of the Army arsenal that manufactures
large caliber cannons, gun mounts, or recoil mecha-
nisms to be sold to a person outside the Department of
Defense if—

‘“(A) the article is sold to a United States manufac-
turer, assembler, or developer (i) for use in develop-
ing new products, or (ii) for incorporation into items
to be sold to, or to be used in a contract with, an
agency of the United States or a friendly foreign gov-
ernment;

‘(B) the purchaser is determined by the Depart-
ment of Defense to be qualified to carry out the pro-
posed work involving the article to be purchased;

““(C) the article is not readily available from a com-
mercial source in the United States; and

‘(D) the sale is to be made on a basis that does not
interfere with performance of work by the arsenal for
the Department of Defense or for a contractor of the
Department of Defense.

‘“(2) Services related to an article sold under this sub-
section may also be sold to the purchaser if the services
are to be performed in the United States for the pur-
chaser.”

Subsec. (k). Pub. L. 101-510, §1301(6), struck out sub-
sec. (k) which read as follows: ‘‘Reports annually shall
be made to the President and to Congress on the condi-
tion and operation of working-capital funds established
under this section.”

1987—Subsec. (1)(3). Pub. L. 100-26 inserted ‘(22 U.S.C.
2778)" after ‘‘Arms Export Control Act’.

1984—Subsecs. (i) to (k). Pub. L. 98-525 added subsecs.
(i) and (j) and redesignated former subsec. (i) as (k).

1983—Subsec. (d). Pub. L. 98-94 substituted ‘‘In addi-
tion, such amounts may be appropriated for the pur-
pose of providing capital for working-capital funds as
have been specifically authorized by law’ for “If this
method does not, in the determination of the Secretary
of Defense, provide adequate amounts of working cap-
ital, such amounts as may be necessary may be appro-
priated for that purpose’.

1982—Subsec. (h). Pub. L. 97-295 inserted provision
that supplies available in inventories financed by work-
ing capital funds established under this section may be
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sold to contractors for use in performing contracts
with the Department of Defense.

EFFECTIVE DATE OF 1998 AMENDMENT

Pub. L. 105-261, div. A, title X, §1007(e)(2), Oct. 17,
1998, 112 Stat. 2115, and Pub. L. 105-262, title VIII,
§8146(d)(2), Oct. 17, 1998, 112 Stat. 2340, provided that:
‘“‘Section 2208(1)(3) of such title, as added by paragraph
(1), applies to fiscal years after fiscal year 1999.”

EFFECTIVE DATE OF 1983 AMENDMENT

Section 1204(b) of Pub. L. 98-94 provided that: ‘“The
amendment made by subsection (a) [amending this sec-
tion] shall apply only with respect to appropriations
for fiscal years beginning after September 30, 1984.”

ADVANCE BILLING FOR FISCAL YEAR 2006

Pub. L. 109-234, title I, §1206, June 15, 2006, 120 Stat.
430, provided in part that: ‘“‘Notwithstanding 10 U.S.C.
2208(1), the total amount of advance billings rendered or
imposed for all working capital funds of the Depart-
ment of Defense in fiscal year 2006 shall not exceed
$1,200,000,000"’.

ADVANCE BILLING FOR FISCAL YEAR 2005

Pub. L. 109-13, div. A, title I, §1005, May 11, 2005, 119
Stat. 243, provided that for fiscal year 2005, the limita-
tion under subsec. (1)(3) of this section on the total
amount of advance billings rendered or imposed for all
working capital funds of the Department of Defense in
a fiscal year would be applied by substituting
‘$1,500,000,000" for ‘“$1,000,000,000"".

OVERSIGHT OF DEFENSE BUSINESS OPERATIONS FUND

Pub. L. 103-337, div. A, title III, §311(b)—(e), Oct. 5,
1994, 108 Stat. 2708, which related to purchase from
other sources, limitation on inclusion of certain costs
in DBOF charges, procedures for accumulation of funds,
and annual reports and budget, was repealed and re-
stated in section 2216a(d)(2)(B), (f) to (h)(3) of this title
by Pub. L. 104-106, div. A, title III, §371(a)(1), (b)(1), Feb.
10, 1996, 110 Stat. 277-279.

Pub. L. 103-337, div. A, title III, §311(f), (g), Oct. 5,
1994, 108 Stat. 2709, required Secretary of Defense to
submit to congressional defense committees, not later
than Feb. 1, 1995, a report on progress made in imple-
menting the Defense Business Operations Fund Im-
provement Plan, dated September 1993, and required
Comptroller General to monitor and evaluate the De-
partment of Defense implementation of the Plan and to
report to congressional defense committees not later
than Mar. 1, 1995.

CHARGES FOR GOODS AND SERVICES PROVIDED THROUGH
DEFENSE BUSINESS OPERATIONS FUND

Section 333(a), (b) of Pub. L. 103-160, which provided
that charges for goods and services provided through
Defense Business Operations Fund were to include
amounts necessary to recover full costs of develop-
ment, implementation, operation, and maintenance of
systems supporting wholesale supply and maintenance
activities of Department of Defense and use of military
personnel in provision of goods and services, and were
not to include amounts necessary to recover costs of
military construction project other than minor con-
struction project financed by Defense Business Oper-
ations Fund pursuant to section 2805(c)(1) of this title,
and which required full cost of operation of Defense Fi-
nance Accounting Service to be financed within De-
fense Business Operations Fund through charges for
goods and services provided through Fund, was repealed
and restated in section 2216a(d)(1)(A), (C), (2)(A) of this
title by Pub. L. 104-106, div. A, title III, §371(a)(1),
(b)(2), Feb. 10, 1996, 110 Stat. 277-279.

CAPITAL ASSET SUBACCOUNT

Section 342 of Pub. L. 102-484, as amended by Pub. L.
103-160, div. A, title III, §333(c), Nov. 30, 1993, 107 Stat.
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1622, which provided that charges for goods and services
provided through the Defense Business Operations
Fund include amounts for depreciation of capital assets
which were to be credited to a separate capital asset
subaccount in the Fund, authorized Secretary of De-
fense to award contracts for capital assets of the Fund
in advance of availability of funds in the subaccount,
required Secretary to submit annual reports to con-
gressional defense committees, authorized appropria-
tions to the Fund for fiscal years 1993 and 1994, and de-
fined terms, was repealed and restated in section
2216a(d)(1)(B), (e), (h)(4), and (i) of this title by Pub. L.
104-106, div. A, title III, §371(a)(1), (b)(3), Feb. 10, 1996,
110 Stat. 277-279.

LIMITATIONS ON USE OF DEFENSE BUSINESS
OPERATIONS FUND

Pub. L. 102-190, div. A, title III, §316, Dec. 5, 1991, 105
Stat. 1338, as amended by Pub. L. 102-484, div. A, title
II1, §341, Oct. 23, 1992, 106 Stat. 2374; Pub. L. 103-160, div.
A, title III, §§331, 332, Nov. 30, 1993, 107 Stat. 1620; Pub.
L. 103-337, div. A, title III, §311(a), Oct. 5, 1994, 108 Stat.
2708, which authorized Secretary of Defense to manage
performance of certain working-capital funds estab-
lished under this section, the Defense Finance and Ac-
counting Service, the Defense Industrial Plan Equip-
ment Center, the Defense Commissary Agency, the De-
fense Technical Information Service, the Defense Re-
utilization and Marketing Service, and certain activi-
ties funded through use of working-capital fund estab-
lished under this section, directed Secretary to main-
tain separate accounting, reporting, and auditing of
such funds and activities, required Secretary to submit
to congressional defense committees, by not later than
30 days after Nov. 30, 1993, a comprehensive manage-
ment plan and, by not later than Feb. 1, 1994, a progress
report on plan’s implementation, and directed Comp-
troller General to monitor and evaluate the plan and
submit to congressional defense committees, not later
than Mar. 1, 1994, a report, was repealed and restated in
section 2216a(a)-(c) of this title by Pub. L. 104-106, div.
A, title III, §371(a)(1), (b)(4), Feb. 10, 1996, 110 Stat. 277,
279.

DEFENSE BUSINESS OPERATIONS FUND

Section 8121 of Pub. L. 102-172, which established on
the books of the Treasury a fund entitled the ‘‘Defense
Business Operations Fund” to be operated as a working
capital fund under the provisions of this section and to
include certain existing organizations including the
Defense Finance and Accounting Service, the Defense
Commissary Agency, the Defense Technical Informa-
tion Center, the Defense Reutilization and Marketing
Service, and the Defense Industrial Plant Equipment
Service, directed transfer of assets and balances of
those organizations to the Fund, provided for budgeting
and accounting of charges for supplies and services pro-
vided by the Fund, and directed that capital asset
charges collected be credited to a subaccount of the
Fund, was repealed by Pub. L. 104-106, div. A, title III,
§371(b)(5), Feb. 10, 1996, 110 Stat. 280.

SALE OF INVENTORIES FOR PERFORMANCE OF
CONTRACTS WITH DEFENSE DEPARTMENT

Pub. L. 96-154, title VII, §767, Dec. 21, 1979, 93 Stat.
1163, which had provided that supplies available in in-
ventories financed by working capital funds established
pursuant to this section could, on and after Dec. 21,
1979, be sold to contractors for use in performing con-
tracts with the Department of Defense, was repealed
and restated in subsec. (h) of this section by Pub. L.
97-295, §§1(22), 6(b), Oct. 12, 1982, 96 Stat. 1290, 1315.

§2209. Management funds

(a) To conduct economically and efficiently
the operations of the Department of Defense
that are financed by at least two appropriations
but whose costs cannot be immediately distrib-
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uted and charged to those appropriations, there
is the Army Management Fund, the Navy Man-
agement Fund, and the Air Force Management
Fund, each within its respective department and
under the direction of the Secretary of that de-
partment. Each such fund shall consist of a cor-
pus of $1,000,000 and such amounts as may be ap-
propriated thereto from time to time. An ac-
count for an operation that is to be financed by
such a fund may be established only with the ap-
proval of the Secretary of Defense.

(b) Under such regulations as the Secretary of
Defense may prescribe, expenditures may be
made from a management fund for material
(other than for stock), personal services, and
services under contract. However, obligation
may not be incurred against that fund if it is
not chargeable to funds available under an ap-
propriation of the department concerned or
funds of another department or agency of the
Department of Defense. The fund shall be
promptly reimbursed from those funds for ex-
penditures made from it.

(c) Notwithstanding any other provision of
law, advances, by check or warrant, or reim-
bursements, may be made from available appro-
priations to a management fund on the basis of
the estimated cost of a project. As adequate
data becomes available, the estimated cost shall
be revised and necessary adjustments made.
Final adjustment shall be made with the appro-
priate funds for the fiscal year in which the ad-
vances or reimbursements are made. Except as
otherwise provided by law, amounts advanced to
management funds are available for obligation
only during the fiscal year in which they are ad-
vanced.

(Added Pub. L. 87-651, title II, §207(a), Sept. 7,
1962, 76 Stat. 522.)

HISTORICAL AND REVISION NOTES

Revised .

section Source (U.S. Code) Source (Statutes at Large)
2209(a) ..... 5:172e(a), (b). July 3, 1942, ch. 484; re-
2209(b) ..... | 5:172e(c) (last sentence). stated Aug. 10, 1949, ch.

2209(¢c) ..... 5:172e(c) (less last sen-
tence).

5:172e(d).

412, §11 (16th through
19th pars.), 63 Stat. 588.

In subsection (a), the second sentence is substituted
for the second sentence of 5 U.S.C. 172e(a) and the first
sentence (less last 21 words) of 5 U.S.C. 172e(b) which
are omitted as unnecessary.

In subsection (c), the 13th through 33d words of 5
U.S.C. 172e(d) are omitted as surplusage.

§2210. Proceeds of sales of supplies: credit to ap-
propriations

(a)(1) A working-capital fund established pur-
suant to section 2208 of this title may retain so
much of the proceeds of disposals of property re-
ferred to in paragraph (2) as is necessary to re-
cover the expenses incurred by the fund in dis-
posing of such property. Proceeds from the sale
or disposal of such property in excess of
amounts necessary to recover the expenses may
be credited to current applicable appropriations
of the Department of Defense.

(2) Paragraph (1) applies to disposals of sup-
plies, material, equipment, and other personal
property that were not financed by stock funds
established under section 2208 of this title.



§2211

(b) Obligations may, without regard to fiscal
year limitations, be incurred against antici-
pated reimbursements to stock funds in such
amounts and for such period as the Secretary of
Defense, with the approval of the President,
may determine to be necessary to maintain
stock levels consistently with planned oper-
ations for the next fiscal year.

(Added Pub. L. 87-651, title II, §207(a), Sept. 7,
1962, 76 Stat. 522; amended Pub. L. 96-513, title V,
§511(72), Dec. 12, 1980, 94 Stat. 2926; Pub. L.
105-261, div. A, title X, §1009, Oct. 17, 1998, 112
Stat. 2117.)

HISTORICAL AND REVISION NOTES

Revised .

section Source (U.S. Code) Source (Statutes at Large)
2210(a) ..... 5:172d-1 (less proviso). Aug. 1, 1953, ch. 305, §645,
2210(Db) ..... 5:172d-1 (proviso). 67 Stat. 357.

In section (a), the words ‘‘proceeds of the disposal”
are substituted for the words ‘‘moneys arising from the
disposition”.

AMENDMENTS

1998—Subsec. (a). Pub. L. 105-261 amended subsec. (a)
generally. Prior to amendment, subsec. (a) read as fol-
lows: ‘“‘Current applicable appropriations of the Depart-
ment of Defense may be credited with proceeds of the
disposals of supplies that are not financed by stock
funds established under section 2208 of this title.”

1980—Subsec. (b). Pub. L. 96-513 substituted ‘‘Presi-
dent”’ for ‘“‘Director of the Bureau of the Budget’’.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-513 effective Dec. 12, 1980,
see section 701(b)(3) of Pub. L. 96-513, set out as a note
under section 101 of this title.

§2211. Reimbursement for equipment, material,
or services furnished members of the United
Nations

Amounts paid by members of the United Na-
tions for equipment or materials furnished, or
services performed, in joint military operations
shall be credited to appropriate appropriations
of the Department of Defense in the manner au-
thorized by section 632(d) of the Foreign Assist-
ance Act of 1961 (22 U.S.C. 2392(d)).

(Added Pub. L. 87-651, title II, §207(a), Sept. 7,
1962, 76 Stat. 522; amended Pub. L. 96-513, title V,
§511(73), Dec. 12, 1980, 94 Stat. 2926.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code)

Source (Statutes at Large)

5:17T1m-1. Jan. 6, 1951, ch. 1213,

§1703, 64 Stat. 1235.

The reference to section 2392(d) of title 22 is sub-
stituted for the reference to section 1574(b) of that title
to reflect section 542(b) of the Act of August 26, 1954, ch.
937 (68 Stat. 861) and section 642(a)(2) and (b) of the Act
of September 4, 1961, Pub. L. 87-195 (75 Stat. 460).

AMENDMENTS

1980—Pub. L. 96-513 substituted ‘‘section 632(d) of the
Foreign Assistance Act of 1961 (22 U.S.C. 2392(d))”’ for
“section 2392(d) of title 22”.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-513 effective Dec. 12, 1980,
see section 701(b)(3) of Pub. L. 96-513, set out as a note
under section 101 of this title.
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§2212. Obligations for contract services: report-
ing in budget object classes

(a) LIMITATION ON REPORTING IN MISCELLANE-
0OUS SERVICES OBJECT CLASS.—The Secretary of
Defense shall ensure that, in reporting to the Of-
fice of Management and Budget (pursuant to
OMB Circular A-11 (relating to preparation and
submission of budget estimates)) obligations of
the Department of Defense for any period of
time for contract services, no more than 15 per-
cent of the total amount of obligations so re-
ported is reported in the miscellaneous services
object class.

(b) DEFINITION OF REPORTING CATEGORIES FOR
ADVISORY AND ASSISTANCE SERVICES.—In carry-
ing out section 1105(g) of title 31 for the Depart-
ment of Defense (and in determining what serv-
ices are to be reported to the Office of Manage-
ment and Budget in the advisory and assistance
services object class), the Secretary of Defense
shall apply to the terms used for the definition
of ‘“‘advisory and assistance services’ in para-
graph (2)(A) of that section the following mean-
ings (subject to the authorized exemptions):

(1) MANAGEMENT AND PROFESSIONAL SUPPORT
SERVICES.—The term ‘‘management and pro-
fessional support services” (used in clause (i)
of section 1105(g)(2)(A) of title 31) means serv-
ices that provide engineering or technical sup-
port, assistance, advice, or training for the ef-
ficient and effective management and oper-
ation of organizations, activities, or systems.
Those services—

(A) are closely related to the basic respon-
sibilities and mission of the using organiza-
tion; and

(B) include efforts that support or contrib-
ute to improved organization or program
management, logistics management, project
monitoring and reporting, data collection,
budgeting, accounting, auditing, and admin-
istrative or technical support for con-
ferences and training programs.

(2) STUDIES, ANALYSES, AND EVALUATIONS.—
The term ‘‘studies, analyses, and evaluations’
(used in clause (ii) of section 1105(g)(2)(A) of
title 31) means services that provide orga-
nized, analytic assessments to understand or
evaluate complex issues to improve policy de-
velopment, decisionmaking, management, or
administration and that result in documents
containing data or leading to conclusions or
recommendations. Those services may include
databases, models, methodologies, and related
software created in support of a study, analy-
sis, or evaluation.

(3) ENGINEERING AND TECHNICAL SERVICES.—
The term ‘‘engineering and technical services”
(used in clause (iii) of section 1105(g)(2)(A) of
title 31) means services that take the form of
advice, assistance, training, or hands-on train-
ing necessary to maintain and operate fielded
weapon systems, equipment, and components
(including software when applicable) at design
or required levels of effectiveness.

(c) PROPER CLASSIFICATION OF ADVISORY AND
ASSISTANCE SERVICES.—Before the submission to
the Office of Management and Budget of the pro-
posed Department of Defense budget for inclu-
sion in the President’s budget for a fiscal year
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pursuant to section 1105 of title 31, the Sec-
retary of Defense, acting through the Under Sec-
retary of Defense (Comptroller), shall conduct a
review of Department of Defense services ex-
pected to be performed as contract services dur-
ing the fiscal year for which that budget is to be
submitted in order to ensure that those services
that are advisory and assistance services (as de-
fined in accordance with subsection (b)) are in
fact properly classified, in accordance with that
subsection, in the advisory and assistance serv-
ices object class.

(d) REPORT TO CONGRESS.—The Secretary shall
submit to Congress each year, not later than 30
days after the date on which the budget for the
next fiscal year is submitted pursuant to section
1105 of title 31, a report containing the informa-
tion derived from the review under subsection
(c).

(e) ASSESSMENT BY COMPTROLLER GENERAL.—
(1) The Comptroller General shall conduct a re-
view of the report of the Secretary of Defense
under subsection (d) each year and shall—

(A) assess the methodology used by the Sec-
retary in obtaining the information submitted
to Congress in that report; and

(B) assess the information submitted to Con-
gress in that report.

(2) Not later than 120 days after the date on
which the Secretary submits to Congress the re-
port required under subsection (d) for any year,
the Comptroller General shall submit to Con-
gress the Comptroller General’s report contain-
ing the results of the review for that year under
paragraph (1).

(f) DEFINITIONS.—In this section:

(1) The term ‘‘contract services’’ means all
services that are reported to the Office of
Management and Budget pursuant to OMB Cir-
cular A-11 (relating to preparation and sub-
mission of budget estimates) in budget object
classes that are designated in the Object Class
25 series.

(2) The term ‘‘advisory and assistance serv-
ices object class’ means those contract serv-
ices constituting the budget object class that
is denominated ‘‘Advisory and Assistance
Service” and designated (as of October 17, 1998)
as Object Class 25.1 (or any similar object class
established after October 17, 1998, for the re-
porting of obligations for advisory and assist-
ance contract services).

(3) The term ‘‘miscellaneous services object
class’ means those contract services con-
stituting the budget object class that is de-
nominated ‘‘Other Services (services not
otherwise specified in the 25 series)’”’ and des-
ignated (as of October 17, 1998) as Object Class
25.2 (or any similar object class established
after October 17, 1998, for the reporting of obli-
gations for miscellaneous or unspecified con-
tract services).

(4) The term ‘‘authorized exemptions”
means those exemptions authorized (as of Oc-
tober 17, 1998) under Department of Defense
Directive 4205.2, captioned ‘‘Acquiring and
Managing Contracted Advisory and Assistance
Services (CAAS)” and issued by the Under
Secretary of Defense for Acquisition and Tech-
nology on February 10, 1992, such exemptions
being set forth in Enclosure 3 to that directive
(captioned “CAAS Exemptions”).
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(Added Pub. L. 105-261, div. A, title IX, §911(a)(1),
Oct. 17, 1998, 112 Stat. 2097; amended Pub. L.
106-65, div. A, title X, §1066(a)(17), Oct. 5, 1999,
113 Stat. 771.)

PRIOR PROVISIONS

A prior section 2212, added Pub. L. 100-370, § 1(d)(2)(A),
July 19, 1988, 102 Stat. 842, directed Secretary of De-
fense to maintain within each military department an
accounting procedure to aid in identification and con-
trol of expenditures for contracted advisory and assist-
ance services, prior to repeal by Pub. L. 103-355, title II,
§2454(c)(1), Oct. 13, 1994, 108 Stat. 3326.

Another prior section 2212, added Pub. L. 95-356, title
VIII, §802(a)(1), Sept. 8, 1978, 92 Stat. 585; amended Pub.
L. 97-258, §3(b)(5), Sept. 18, 1982, 96 Stat. 1063, related to
transmission of annual military construction author-
ization request, prior to repeal by Pub. L. 97-214, §7(1),
July 12, 1982, 96 Stat. 173, eff. Oct. 1, 1982, applicable to
military construction projects, and to construction and
acquisition of military family housing authorized be-
fore, on, or after such date. See section 2859 of this
title.

AMENDMENTS

1999—Subsec. (£)(2), (3). Pub. L. 106-65 substituted ‘‘as
of October 17, 1998’ for ‘‘as of the date of the enactment
of this section’ and ‘‘after October 17, 1998, for ‘‘after
the date of the enactment of this section’.

Subsec. (f)(4). Pub. L. 106-65, §1066(a)(17)(B), sub-
stituted ‘‘as of October 17, 1998 for ‘‘as of the date of
the enactment of this section’.

CHANGE OF NAME

Reference to Under Secretary of Defense for Acquisi-
tion and Technology deemed to refer to Under Sec-
retary of Defense for Acquisition, Technology, and Lo-
gistics, pursuant to section 911(a)(1) of Pub. L. 106-65,
set out as a note under section 133 of this title.

TRANSITION

Pub. L. 105-261, div. A, title IX, §911(b), Oct. 17, 1998,
112 Stat. 2099, provided that for the budget for fiscal
year 2000, and the reporting of information to the Office
of Management and Budget in connection with the
preparation of that budget, this section would be ap-
plied by substituting ‘30 percent’’ in subsec. (a) for 15
percent’’.

§2213. Limitation on acquisition of excess sup-
plies

(a) TWO-YEAR SUPPLY.—The Secretary of De-
fense may not incur any obligation against a
stock fund of the Department of Defense for the
acquisition of any item of supply if that acquisi-
tion is likely to result in an on-hand inventory
(excluding war reserves) of that item of supply
in excess of two years of operating stocks.

(b) EXCEPTIONS.—The head of a procuring ac-
tivity may authorize the acquisition of an item
of supply in excess of the limitation contained
in subsection (a) if that activity head deter-
mines in writing—

(1) that the acquisition is necessary to
achieve an economical order quantity and will
not result in an on-hand inventory (excluding
war reserves) in excess of three years of oper-
ating stocks and that the need for the item is
unlikely to decline during the period for which
the acquisition is made; or

(2) that the acquisition is necessary for pur-
poses of maintaining the industrial base or for
other reasons of national security.

(Added Pub. L. 102-190, div. A, title III, §317(a),
Dec. 5, 1991, 105 Stat. 1338.)
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PRIOR PROVISIONS

A prior section 2213 was renumbered section 2350c of
this title.

§2214. Transfer of funds: procedure and limita-
tions

(a) PROCEDURE FOR TRANSFER OF FUNDS.—
Whenever authority is provided in an appropria-
tion Act to transfer amounts in working capital
funds or to transfer amounts provided in appro-
priation Acts for military functions of the De-
partment of Defense (other than military con-
struction) between such funds or appropriations
(or any subdivision thereof), amounts trans-
ferred under such authority shall be merged
with and be available for the same purposes and
for the same time period as the fund or appro-
priations to which transferred.

(b) LIMITATIONS ON PROGRAMS FOR WHICH AU-
THORITY MAY BE USED.—Such authority to
transfer amounts—

(1) may not be used except to provide funds
for a higher priority item, based on unforeseen
military requirements, than the items for
which the funds were originally appropriated;
and

(2) may not be used if the item to which the
funds would be transferred is an item for
which Congress has denied funds.

(c) NOTICE TO CONGRESS.—The Secretary of De-
fense shall promptly notify the Congress of each
transfer made under such authority to transfer
amounts.

(d) LIMITATIONS ON REQUESTS TO CONGRESS FOR
REPROGRAMMINGS.—Neither the Secretary of De-
fense nor the Secretary of a military depart-
ment may prepare or present to the Congress, or
to any committee of either House of the Con-
gress, a request with respect to a reprogram-
ming of funds—

(1) unless the funds to be transferred are to
be used for a higher priority item, based on
unforeseen military requirements, than the
item for which the funds were originally ap-
propriated; or

(2) if the request would be for authority to
reprogram amounts to an item for which the
Congress has denied funds.

(Added Pub. L. 101-510, div. A,
§1482(c)(1), Nov. 5, 1990, 104 Stat. 1709.)
EFFECTIVE DATE

Section effective Oct. 1, 1991, see section 1482(d) of
Pub. L. 101-510, set out as an Effective Date of 1990
Amendment note under section 119 of this title.

title XIV,

§2215. Transfer of funds to other departments
and agencies: limitation

Funds available for military functions of the
Department of Defense may not be made avail-
able to any other department or agency of the
Federal Government pursuant to a provision of
law enacted after November 29, 1989, unless, not
less than 30 days before such funds are made
available to such other department or agency,
the Secretary of Defense submits to the congres-
sional defense committees a certification that
making those funds available to such other de-
partment or agency is in the national security
interest of the United States.
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(Added Pub. L. 103-160, div. A, title XI,
§1106(a)(1), Nov. 30, 1993, 107 Stat. 1750; amended
Pub. L. 104-106, div. A, title XV, §1502(a)(14),
Feb. 10, 1996, 110 Stat. 503; Pub. L. 106-65, div. A,
title X, §1067(1), Oct. 5, 1999, 113 Stat. 774; Pub.
L. 108-375, div. A, title X, §1084(b)(1), Oct. 28,
2004, 118 Stat. 2060.)

PRIOR PROVISIONS

A prior section 2215, added Pub. L. 99-661, div. A, title
XIII, §1307(a)(1), Nov. 14, 1986, 100 Stat. 3980, related to
reports on unobligated balances, prior to repeal by Pub.
L. 101-510, div. A, title XIII, §1301(7), Nov. 5, 1990, 104
Stat. 1668.

Provisions similar to those in this section were con-
tained in Pub. L. 101-189, div. A, title XVI, §1604, Nov.
29, 1989, 103 Stat. 1598, which was set out as a note
under section 1531 of Title 31, Money and Finance, prior
to repeal by Pub. L. 103-160, § 1106(b).

AMENDMENTS

2004—Pub. L. 108-375 struck out subsec. (a) designa-
tion and heading before ‘“‘Funds available’’, substituted
‘‘congressional defense committees’ for ‘‘congressional
committees specified in subsection (b)”’, and struck out
heading and text of subsec. (b). Text of subsec. (b) read
as follows: ‘“The committees referred to in subsection
(a) are—

‘(1) the Committee on Armed Services and the
Committee on Appropriations of the Senate; and
‘“(2) the Committee on Armed Services and the

Committee on Appropriations of the House of Rep-

resentatives.”

1999—Subsec. (b)(2). Pub. L. 106-65 substituted ‘‘Com-
mittee on Armed Services” for ‘‘Committee on Na-
tional Security’’.

1996—Pub. L. 104-106 designated existing provisions as
subsec. (a), inserted heading, substituted ‘‘to the con-
gressional committees specified in subsection (b)”’ for
“to the Committees on Armed Services and the Com-
mittees on Appropriations of the Senate and House of
Representatives’, and added subsec. (b).

§ 2216. Defense Modernization Account

(a) ESTABLISHMENT.—There is established in
the Treasury an account to be known as the
“Defense Modernization Account’.

(b) FUNDS AVAILABLE FOR ACCOUNT.—The De-
fense Modernization Account shall consist of the
following:

(1) Amounts appropriated to the Defense
Modernization Account for the costs of com-
mencing projects described in subsection
(d)(1), and amounts reimbursed to the Defense
Modernization Account under subsection
(c)(1)(B)(iii) out of savings derived from such
projects.

(2) Amounts transferred to the Defense Mod-
ernization Account under subsection (c).

(c) TRANSFERS TO ACCOUNT.—(1)(A) Upon a de-
termination by the Secretary of a military de-
partment or the Secretary of Defense with re-
spect to Defense-wide appropriations accounts of
the availability and source of funds described in
subparagraph (B), that Secretary may transfer
to the Defense Modernization Account during
any fiscal year any amount of funds available to
the Secretary described in that subparagraph.
Such funds may be transferred to that account
only after the Secretary concerned notifies the
congressional defense committees in writing of
the amount and source of the proposed transfer.

(B) This subsection applies to the following
funds available to the Secretary concerned:
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(i) Unexpired funds in appropriations ac-
counts that are available for procurement and
that, as a result of economies, efficiencies, and
other savings achieved in carrying out a par-
ticular procurement, are excess to the require-
ments of that procurement.

(ii) Unexpired funds that are available dur-
ing the final 30 days of a fiscal year for sup-
port of installations and facilities and that, as
a result of economies, efficiencies, and other
savings, are excess to the requirements for
support of installations and facilities.

(iii) Unexpired funds in appropriations ac-
counts that are available for procurement or
operation and maintenance of a system, if and
to the extent that savings are achieved for
such accounts through reductions in life cycle
costs of such system that result from one or
more projects undertaken with respect to such
systems with funds made available from the
Defense Modernization Account under sub-
section (b)(1).

(C) Any transfer under subparagraph (A) shall
be made under regulations prescribed by the
Secretary of Defense.

(2) Funds referred to in paragraph (1), other
than funds referred to in subparagraph (B)(iii) of
such paragraph, may not be transferred to the
Defense Modernization Account if—

(A) the funds are necessary for programs,
projects, and activities that, as determined by
the Secretary, have a higher priority than the
purposes for which the funds would be avail-
able if transferred to that account; or

(B) the balance of funds in the account, after
transfer of funds to the account, would exceed
$1,000,000,000.

(3) Amounts credited to the Defense Mod-
ernization Account shall remain available for
transfer until the end of the third fiscal year
that follows the fiscal year in which the
amounts are credited to the account.

(4) The period of availability of funds for ex-
penditure provided for in sections 1551 and 1552
of title 31 may not be extended by transfer into
the Defense Modernization Account.

(d) AUTHORIZED USE OF FUNDS.—Funds in the
Defense Modernization Account may be used for
the following purposes:

(1) For paying the costs of commencing any
project that, in accordance with criteria pre-
scribed by the Secretary of Defense, is under-
taken by the Secretary of a military depart-
ment or the head of a Defense Agency or other
element of the Department of Defense to re-
duce the life cycle cost of a new or existing
system.

(2) For increasing, subject to subsection (e),
the quantity of items and services procured
under a procurement program in order to
achieve a more efficient production or deliv-
ery rate.

(8) For research, development, test, and
evaluation and for procurement necessary for
modernization of an existing system or of a
system being procured under an ongoing pro-
curement program.

(e) LIMITATIONS.—(1) Funds in the Defense
Modernization Account may not be used to in-
crease the quantity of an item or services pro-
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cured under a particular procurement program
to the extent that doing so would—
(A) result in procurement of a total quantity
of items or services in excess of—

(i) a specific limitation provided by law on
the quantity of the items or services that
may be procured; or

(ii) the requirement for the items or serv-
ices as approved by the Joint Requirements
Oversight Council and reported to Congress
by the Secretary of Defense; or

(B) result in an obligation or expenditure of
funds in excess of a specific limitation pro-
vided by law on the amount that may be obli-
gated or expended, respectively, for that pro-
curement program.

(2) Funds in the Defense Modernization Ac-
count may not be used for a purpose or program
for which Congress has not authorized appro-
priations.

(3) Funds may not be transferred from the De-
fense Modernization Account in any year for the
purpose of—

(A) making an expenditure for which there is
no corresponding obligation; or

(B) making an expenditure that would sat-
isfy an unliquidated or unrecorded obligation
arising in a prior fiscal year.

(f) TRANSFER OF FUNDS.—(1) The Secretary of
Defense may transfer funds in the Defense Mod-
ernization Account to appropriations available
for purposes set forth in subsection (d).

(2) Funds in the Defense Modernization Ac-
count may not be transferred under paragraph
(1) until 30 days after the date on which the Sec-
retary concerned notifies the congressional de-
fense committees in writing of the amount and
purpose of the proposed transfer.

(3) The total amount of transfers from the De-
fense Modernization Account during any fiscal
year under this subsection may not exceed
$500,000,000.

(g) AVAILABILITY OF FUNDS BY APPROPRIA-
TION.—In addition to transfers under subsection
(f), funds in the Defense Modernization Account
may be made available for purposes set forth in
subsection (d) in accordance with the provisions
of appropriations Acts, but only to the extent
authorized in an Act other than an appropria-
tions Act.

(h) SECRETARY TO ACT THROUGH COMPTROL-
LER.—(1) The Secretary of Defense shall carry
out this section through the Under Secretary of
Defense (Comptroller), who shall be authorized
to implement this section through the issuance
of any necessary regulations, policies, and pro-
cedures after consultation with the General
Counsel and Inspector General of the Depart-
ment of Defense.

(2) The regulations prescribed under paragraph
(1) shall, at a minimum, provide for—

(A) the submission of proposals by the Sec-
retaries concerned or heads of Defense Agen-
cies or other elements of the Department of
Defense to the Comptroller for the use of De-
fense Modernization Account funds for pur-
poses set forth in subsection (d);

(B) the use of a competitive process for the
evaluation of such proposals and the selection
of programs, projects, and activities to be
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funded out of the Defense Modernization Ac-
count from among those proposed for such
funding; and

(C) the calculation of—

(i) the savings to be derived from projects
described in subsection (d)(1) that are to be
funded out of the Defense Modernization Ac-
count; and

(ii) the amounts to be reimbursed to the
Defense Modernization Account out of such
savings pursuant to subsection (c)(1)(B)(iii).

(i) ANNUAL REPORT.—(1) Not later than 15 days
after the end of each fiscal year, the Secretary
of Defense shall submit to the congressional
committees specified in paragraph (2) a report
on the Defense Modernization Account. Each
such report shall set forth the following:

(A) The amount and source of each credit to
the account during that fiscal year.

(B) The amount and purpose of each transfer
from the account during that fiscal year.

(C) The balance in the account at the end of
the fiscal year and, of such balance, the
amount attributable to transfers to the ac-
count from each Secretary concerned.

(2) The committees referred to in paragraph (1)
are the congressional defense committees and
the Committee on Governmental Affairs of the
Senate and the Committee on Government Re-
form and Oversight of the House of Representa-
tives.

(j) DEFINITIONS.—In this section:

(1) The term ‘‘Secretary concerned’ includes
the Secretary of Defense with respect to De-
fense-wide appropriations accounts.

(2) The term ‘‘unexpired funds’ means funds
appropriated for a definite period that remain
available for obligation.

(k) EXPIRATION OF AUTHORITY AND ACCOUNT.—
(1) The authority under subsection (c) to trans-
fer funds into the Defense Modernization Ac-
count terminates at the close of September 30,
2006.

(2) Three years after the termination date
specified in paragraph (1), the Defense Mod-
ernization Account shall be closed and any re-
maining balance in the account shall be can-
celed and thereafter shall not be available for
any purpose.

(Added Pub. L. 104-106, div. A, title IX, §912(a)(1),
Feb. 10, 1996, 110 Stat. 407; amended Pub. L.
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113
Stat. T74; Pub. L. 108-136, div. A, title X,
§§1008(a)—(f)(1), 1043(b)(8), Nov. 24, 2003, 117 Stat.
1586, 1587, 1611; Pub. L. 109-364, div. A, title X,
§1071(a)(16), Oct. 17, 2006, 120 Stat. 2399.)

CODIFICATION

Another section 2216 was renumbered section 2216a of
this title and subsequently repealed.

PRIOR PROVISIONS

A prior section 2216, added Pub. L. 99-661, div. A, title
XIII, §1307(a)(1), Nov. 14, 1986, 100 Stat. 3980, related to
annual reports on budgeting for inflation, prior to re-
peal by Pub. L. 101-510, div. A, title XIII, §1301(8), Nov.
5, 1990, 104 Stat. 1668.

AMENDMENTS

2006—Subsec. (b)(1). Pub. L. 109-364 substituted ‘‘sub-
section (¢)(1)(B)(iii)” for ‘‘subsections (c)(1)(B)(iii)”.
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2003—Subsec. (b). Pub. L. 108-136, §1008(a)(3), added
subsec. (b). Former subsec. (b) redesignated (c).

Subsec. (c). Pub. L. 108-136, §1008(a)(1), (2), redesig-
nated subsec. (b) as (¢c) and struck out heading and text
of former subsec. (c). Text read as follows: ‘“Funds
transferred to the Defense Modernization Account from
funds appropriated for a military department, Defense
Agency, or other element of the Department of Defense
shall be available in accordance with subsections (f)
and (g) only for transfer to funds available for that
military department, Defense Agency, or other ele-
ment.”

Subsec. (¢)(1)(B)(iii). Pub. L. 108-136, §1008(c)(1), added
cl. (iii).

Subsec. (c¢)(2). Pub. L. 108-136, §1008(c)(2), inserted
‘“, other than funds referred to in subparagraph (B)(iii)
of such paragraph,” after ‘“‘Funds referred to in para-
graph (1)”.

Subsec. (d). Pub. L. 108-136, §1008(b), substituted ‘“in
the Defense Modernization Account’” for ‘‘available
from the Defense Modernization Account pursuant to
subsection (f) or (g)”’ in introductory provisions, added
par. (1), and redesignated former pars. (1) and (2) as (2)
and (3), respectively.

Subsec. (h). Pub. L. 108-136, §1008(d), designated exist-
ing provisions as par. (1) and added par. (2).

Subsec. (i). Pub. L. 108-136, §1008(e)(1), substituted
““Annual Report’ for ‘‘Quarterly Reports’ in heading.

Subsec. (i)(1). Pub. L. 108-136, §1008(e)(1), (2), sub-
stituted ‘‘fiscal year’ for ‘‘calendar quarter’’ in intro-
ductory provisions and ‘‘fiscal year’ for ‘‘quarter’ in
subpars. (A) to (C).

Subsec. (j)(3). Pub. L. 108-136, §1043(b)(8), struck out
par. (3) which read as follows: ‘“The term ‘congressional
defense committees’ means—

““(A) the Committee on Armed Services and the

Committee on Appropriations of the Senate; and

‘“(B) the Committee on Armed Services and the

Committee on Appropriations of the House of Rep-

resentatives.”

Subsec. (k). Pub. L. 108-136, §1008(f)(1), added subsec.

(k).

1999—Subsec. (j)(3)(B). Pub. L. 106-65 substituted
“Committee on Armed Services” for ‘“‘Committee on
National Security’.

CHANGE OF NAME

Committee on Governmental Affairs of Senate
changed to Committee on Homeland Security and Gov-
ernmental Affairs of Senate, effective Jan. 4, 2005, by
Senate Resolution No. 445, One Hundred Eighth Con-
gress, Oct. 9, 2004.

Committee on Government Reform and Oversight of
House of Representatives changed to Committee on
Government Reform of House of Representatives by
House Resolution No. 5, One Hundred Sixth Congress,
Jan. 6, 1999. Committee on Government Reform of
House of Representatives changed to Committee on
Oversight and Government Reform of House of Rep-
resentatives by House Resolution No. 6, One Hundred
Tenth Congress, Jan. 5, 2007.

EFFECTIVE DATE

Section 912(b) of Pub. L. 104-106 provided that: ‘‘Sec-
tion 2216 of title 10, United States Code (as added by
subsection (a)), shall apply only to funds appropriated
for fiscal years after fiscal year 1995.”

EXPIRATION OF AUTHORITY AND ACCOUNT

Pub. L. 104-106, div. A, title IX, §912(c), Feb. 10, 1996,
110 Stat. 410, as amended by Pub. L. 107-314, div. A, title
VIII, §825(a)(1), Dec. 2, 2002, 116 Stat. 2615, provided that
authority under section 2216(b) of this title to transfer
funds into Defense Modernization Account terminated
at close of Sept. 30, 2002, and the Account was to be
closed three years later, prior to repeal by Pub. L.
108-136, div. A, title X, §1008(f)(2), Nov. 24, 2003, 117 Stat.
15817.

GAO REVIEWS

Pub. L. 104-106, div. A, title IX, §912(d), Feb. 10, 1996,
110 Stat. 410, required Comptroller General of the
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United States to conduct two reviews of the adminis-
tration of the Defense Modernization Account, prior to
repeal by Pub. L. 107-314, div. A, title VIII, §825(a)(2),
Dec. 2, 2002, 116 Stat. 2615.

§2216a. Rapidly meeting urgent needs: Joint Ur-
gent Operational Needs Fund

(a) ESTABLISHMENT.—There is established in
the Treasury an account to be known as the
“Joint Urgent Operational Needs Fund” (in this
section referred to as the “Fund’).

(b) ELEMENTS.—The Fund shall consist of the
following:

(1) Amounts appropriated to the Fund.
(2) Amounts transferred to the Fund.
(3) Any other amounts made available to the

Fund by law.

(c) USE OoF FUNDS.—(1) Amounts in the Fund
shall be available to the Secretary of Defense for
capabilities that are determined by the Sec-
retary, pursuant to the review process required
by section 804(b) of the Ike Skelton National De-
fense Authorization Act for Fiscal Year 2011 (10
U.S.C. 2302 note), to be suitable for rapid fielding
in response to urgent operational needs.

(2) The Secretary shall establish a merit-based
process for identifying equipment, supplies,
services, training, and facilities suitable for
funding through the Fund.

(3) Nothing in this section shall be interpreted
to require or enable any official of the Depart-
ment of Defense to provide funding under this
section pursuant to a congressional earmark, as
defined in clause 9 of Rule XXI of the Rules of
the House of Representatives, or a congression-
ally directed spending item, as defined in para-
graph 5 of Rule XLIV of the Standing Rules of
the Senate.

(d) TRANSFER AUTHORITY.—(1) Amounts in the
Fund may be transferred by the Secretary of De-
fense from the Fund to any of the following ac-
counts of the Department of Defense to accom-
plish the purpose stated in subsection (c¢):

(A) Operation and maintenance accounts.

(B) Procurement accounts.

(C) Research, development, test, and evalua-
tion accounts.

(2) Upon determination by the Secretary that
all or part of the amounts transferred from the
Fund under paragraph (1) are not necessary for
the purpose for which transferred, such amounts
may be transferred back to the Fund.

(3) The transfer of an amount to an account
under the authority in paragraph (1) shall be
deemed to increase the amount authorized for
such account by an amount equal to the amount
so transferred.

(4) The transfer authority provided by para-
graphs (1) and (2) is in addition to any other
transfer authority available to the Department
of Defense by law.

(e) SUNSET.—The authority to make expendi-
tures or transfers from the Fund shall expire on
the last day of the third fiscal year that begins
after the date of the enactment of the National
Defense Authorization Act for Fiscal Year 2012.

(Added Pub. L. 112-81, div. A, title VIII,
§846(a)(1), Dec. 31, 2011, 125 Stat. 1516.)
REFERENCES IN TEXT

Section 804(b) of the Ike Skelton National Defense
Authorization Act for Fiscal Year 2011, referred to in
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subsec. (c)(1), is section 804(b) of Pub. L. 111-383, which
is set out as a note under section 2302 of this title.

The date of the enactment of the National Defense
Authorization Act for Fiscal Year 2012, referred to in
subsec. (e), is the date of enactment of Pub. L. 112-81,
which was approved Dec. 31, 2011.

PRIOR PROVISIONS

A prior section 2216a, added Pub. L. 104-106, div. A,
title III, §371(a)(1), Feb. 10, 1996, 110 Stat. 277, §2216; re-
numbered §2216a and amended Pub. L. 104-201, div. A,
title III, §§363(c), 364, title X, §1074(a)(10), Sept. 23, 1996,
110 Stat. 2493, 2494, 2659, related to Defense Business Op-
erations Fund, prior to repeal by Pub. L. 105-261, div. A,
title X, §1008(b), Oct. 17, 1998, 112 Stat. 2117.

LIMITATION ON COMMENCEMENT OF EXPENDITURES FROM
FuND

Pub. L. 112-81, div. A, title VIII, §846(b), Dec. 31, 2011,
125 Stat. 1517, provided that: ‘“No expenditure may be
made from the Joint Urgent Operational Needs Fund
established by section 2216a of title 10, United States
Code (as added by subsection (a)), until the Secretary of
Defense certifies to the congressional defense commit-
tees [Committees on Armed Services and Appropria-
tions of the Senate and the House of Representatives]
that the Secretary has developed and implemented an
expedited review process in compliance with the re-
quirements of section 804 of the Ike Skelton National
Defense Authorization Act for Fiscal Year 2011 (Public
Law 111-383; 124 Stat. 4256; 10 U.S.C. 2302 note).”

§2217. Comparable budgeting for common pro-
curement weapon systems

(a) MATTERS TO BE INCLUDED IN ANNUAL DE-
FENSE BUDGETS.—In preparing the defense budg-
et for any fiscal year, the Secretary of Defense
shall—

(1) specifically identify each common pro-
curement weapon system included in the budg-
et;

(2) take all feasible steps to minimize vari-
ations in procurement unit costs for any such
system as shown in the budget requests of the
different armed forces requesting procurement
funds for the system; and

(3) identify and justify in the budget all such
variations in procurement unit costs for com-
mon procurement weapon systems.

(b) COMPTROLLER.—The Secretary shall carry
out this section through the Under Secretary of
Defense (Comptroller).

(c) DEFINITIONS.—In this section:

(1) The term ‘‘defense budget’” means the
budget of the Department of Defense included
in the President’s budget submitted to Con-
gress under section 1105 of title 31 for a fiscal
year.

(2) The term ‘‘common procurement weapon
system’ means a weapon system for which
two or more of the Army, Navy, Air Force, and
Marine Corps request procurement funds in a
defense budget.

(Added Pub. L. 100-370, §1(d)(3)(A), July 19, 1988,
102 Stat. 843; amended Pub. L. 104-106, div. A,
title XV, §1503(a)(20), Feb. 10, 1996, 110 Stat. 512.)

HISTORICAL AND REVISION NOTES

Section is based on Pub. L. 99-500, §101(c) [title X,
§955], Oct. 18, 1986, 100 Stat. 1783-82, 1783-173, and Pub.
L. 99-591, §101(c) [title X, §955], Oct. 30, 1986, 100 Stat.
3341-82, 3341-173; Pub. L. 99-661, div. A, title IX, for-
merly title IV, §955, Nov. 14, 1986, 100 Stat. 3953, renum-
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bered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 101
Stat. 273.

AMENDMENTS

1996—Subsec. (b). Pub. L. 104-106 substituted ‘“Under
Secretary of Defense (Comptroller)” for ‘‘Comptroller
of the Department of Defense’’.

§ 2218. National Defense Sealift Fund

(a) ESTABLISHMENT.—There is established in
the Treasury of the United States a fund to be
known as the ‘‘National Defense Sealift Fund’.

(b) ADMINISTRATION OF FUND.—The Secretary
of Defense shall administer the Fund consistent
with the provisions of this section.

(¢c) FUND PURPOSES.—(1) Funds in the National
Defense Sealift Fund shall be available for obli-
gation and expenditure only for the following
purposes:

(A) Construction (including design of ves-
sels), purchase, alteration, and conversion of
Department of Defense sealift vessels.

(B) Operation, maintenance, and lease or
charter of Department of Defense vessels for
national defense purposes.

(C) Installation and maintenance of defense
features for national defense purposes on pri-
vately owned and operated vessels that are
constructed in the United States and docu-
mented under the laws of the United States.

(D) Research and development relating to
national defense sealift.

(E) Expenses for maintaining the National
Defense Reserve Fleet under section 11 of the
Merchant Ship Sales Act of 1946 (50 U.S.C.
App. 1744), and for the costs of acquisition of
vessels for, and alteration and conversion of
vessels in (or to be placed in), the fleet, but
only for vessels built in United States ship-
yards.

(2) Funds in the National Defense Sealift Fund
may be obligated or expended only in amounts
authorized by law.

(3) Funds obligated and expended for a purpose
set forth in subparagraph (B) or (D) of paragraph
(1) may be derived only from funds deposited in
the National Defense Sealift Fund pursuant to
subsection (d)(1).

(d) DEPOSITS.—There shall be deposited in the
Fund the following:

(1) All funds appropriated to the Department
of Defense for—

(A) construction (including design of ves-
sels), purchase, alteration, and conversion of
national defense sealift vessels;

(B) operations, maintenance, and lease or
charter of national defense sealift vessels;

(C) installation and maintenance of de-
fense features for national defense purposes
on privately owned and operated vessels; and

(D) research and development relating to
national defense sealift.

(2) All receipts from the disposition of na-
tional defense sealift vessels, excluding re-
ceipts from the sale, exchange, or scrapping of
National Defense Reserve Fleet vessels under
sections 57101-57104 and chapter 573 of title 46.

(3) All receipts from the charter of vessels
under section 1424(c) of the National Defense
Authorization Act for Fiscal Year 1991 (10
U.S.C. 7291 note).
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(e) ACCEPTANCE OF SUPPORT.—(1) The Sec-
retary of Defense may accept from any person,
foreign government, or international organiza-
tion any contribution of money, personal prop-
erty (excluding vessels), or assistance in kind
for support of the sealift functions of the De-
partment of Defense.

(2) Any contribution of property accepted
under paragraph (1) may be retained and used by
the Department of Defense or disposed of in ac-
cordance with procedures prescribed by the Sec-
retary of Defense.

(3) The Secretary of Defense shall deposit in
the Fund money and receipts from the disposi-
tion of any property accepted under paragraph
(1).
(f) LIMITATIONS.—(1) A vessel built in a foreign
ship yard may not be purchased with funds in
the National Defense Sealift Fund pursuant to
subsection (c)(1), unless specifically authorized
by law.

(2) Construction, alteration, or conversion of
vessels with funds in the National Defense Sea-
lift Fund pursuant to subsection (c)(1) shall be
conducted in United States ship yards and shall
be subject to section 1424(b) of Public Law
101-510 (104 Stat. 1683).

(g) EXPIRATION OF FUNDS AFTER 5 YEARS.—No
part of an appropriation that is deposited in the
National Defense Sealift Fund pursuant to sub-
section (d)(1) shall remain available for obliga-
tion more than five years after the end of fiscal
year for which appropriated except to the extent
specifically provided by law.

(h) BUDGET REQUESTS.—Budget requests sub-
mitted to Congress for the National Defense
Sealift Fund shall separately identify—

(1) the amount requested for programs,
projects, and activities for construction (in-
cluding design of vessels), purchase, alter-
ation, and conversion of national defense sea-
lift vessels;

(2) the amount requested for programs,
projects, and activities for operation, mainte-
nance, and lease or charter of national defense
sealift vessels;

(3) the amount requested for programs,
projects, and activities for installation and
maintenance of defense features for national
defense purposes on privately owned and oper-
ated vessels that are constructed in the United
States and documented under the laws of the
United States; and

(4) the amount requested for programs,
projects, and activities for research and devel-
opment relating to national defense sealift.

(i) TITLE OR MANAGEMENT OF VESSELS.—Noth-
ing in this section (other than subsection
(c)(1)(E)) shall be construed to affect or modify
title to, management of, or funding responsibil-
ities for, any vessel of the National Defense Re-
serve Fleet, or assigned to the Ready Reserve
Force component of the National Defense Re-
serve Fleet, as established by section 11 of the
Merchant Ship Sales Act of 1946 (50 U.S.C. App.
1744).

(j) CONTRACTS FOR INCORPORATION OF DEFENSE
FEATURES IN COMMERCIAL VESSELS.—(1) The
head of an agency may enter into a contract
with a company submitting an offer for that
company to install and maintain defense fea-
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tures for national defense purposes in one or
more commercial vessels owned or controlled by
that company in accordance with the purpose
for which funds in the National Defense Sealift
Fund are available under subsection (c)(1)(C).
The head of the agency may enter into such a
contract only after the head of the agency
makes a determination of the economic sound-
ness of the offer. As consideration for a contract
with the head of an agency under this sub-
section, the company entering into the contract
shall agree with the Secretary of Defense to
make any vessel covered by the contract avail-
able to the Secretary, fully crewed and ready for
sea, at any time at any port determined by the
Secretary, and for whatever duration the Sec-
retary determines necessary.

(2) The head of an agency may make advance
payments to the contractor under a contract
under paragraph (1) in a lump sum, in annual
payments, or in a combination thereof for costs
associated with the installation and mainte-
nance of the defense features on a vessel covered
by the contract, as follows:

(A) The costs to build, procure, and install a
defense feature in the vessel.

(B) The costs to periodically maintain and
test any defense feature on the vessel.

(C) Any increased costs of operation or any
loss of revenue attributable to the installation
or maintenance of any defense feature on the
vessel.

(D) Any additional costs associated with the
terms and conditions of the contract.

(E) Payments of such sums as the Govern-
ment would otherwise expend, if the vessel
were placed in the Ready Reserve Fleet, for
maintaining the vessel in the status des-
ignated as ‘‘ROS-4 status” in the Ready Re-
serve Fleet for 25 years.

(3) For any contract under paragraph (1) under
which the United States makes advance pay-
ments under paragraph (2) for the costs associ-
ated with installation or maintenance of any de-
fense feature on a commercial vessel, the con-
tractor shall provide to the United States such
security interests in the vessel, by way of a pre-
ferred mortgage under section 31322 of title 46 or
otherwise, as the head of the agency may pre-
scribe in order to adequately protect the United
States against loss for the total amount of those
costs.

(4) BEach contract entered into under this sub-
section shall—

(A) set forth terms and conditions under
which, so long as a vessel covered by the con-
tract is owned or controlled by the contractor,
the contractor is to operate the vessel for the
Department of Defense notwithstanding any
other contract or commitment of that con-
tractor; and

(B) provide that the contractor operating
the vessel for the Department of Defense shall
be paid for that operation at fair and reason-
able rates.

(5) The head of an agency may not delegate
authority under this subsection to any officer or
employee in a position below the level of head of
a procuring activity.

(6) The head of an agency may not enter into
a contract under paragraph (1) that would pro-
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vide for payments to the contractor as author-
ized in paragraph (2)(E) until notice of the pro-
posed contract is submitted to the congressional
defense committees and a period of 90 days has
elapsed.

(k) DEFINITIONS.—In this section:

(1) The term ‘“‘Fund” means the National De-
fense Sealift Fund established by subsection
(a).

(2) The term ‘‘Department of Defense sealift
vessel” means any ship owned, operated, con-
trolled, or chartered by the Department of De-
fense that is any of the following:

(A) A fast sealift ship, including any vessel
in the Fast Sealift Program established
under section 1424 of Public Law 101-510 (104
Stat. 1683).

(B) Any other auxiliary vessel that was
procured or chartered with specific author-
ization in law for the vessel, or class of ves-
sels, to be funded in the National Defense
Sealift Fund.

(3) The term ‘‘national defense sealift ves-
sel” means—
(A) a Department of Defense sealift vessel;
and
(B) a national defense reserve fleet vessel,
including a vessel in the Ready Reserve
Force maintained under section 11 of the
Merchant Ship Sales Act of 1946 (50 U.S.C.
App. 1744).

(4) The term ‘“head of an agency’ has the
meaning given that term in section 2302(1) of
this title.

(Added Pub. L. 102-484, div. A, title X,
§1024(a)(1), Oct. 23, 1992, 106 Stat. 2486; amended
Pub. L. 102-396, title V, Oct. 6, 1992, 106 Stat.
1896; Pub. L. 104-106, div. A, title X, §1014(a),
title XV, §1502(a)(15), Feb. 10, 1996, 110 Stat. 423,
503; Pub. L. 106-65, div. A, title X, §§1014(b), 1015,
1067(1), Oct. 5, 1999, 113 Stat. 742, 743, 774; Pub. L.
106-398, §1 [[div. A], title X, §1011], Oct. 30, 2000,
114 Stat. 16564, 1654A-251; Pub. L. 107-107, div. A,
title X, §1048(e)(9), Dec. 28, 2001, 115 Stat. 1228;
Pub. L. 108-136, div. A, title X, §1043(b)(9), Nov.
24, 2003, 117 Stat. 1611; Pub. L. 109-163, div. A,
title X, §1018(d), Jan. 6, 2006, 119 Stat. 3426; Pub.
L. 109-304, §17(a)(2), Oct. 6, 2006, 120 Stat. 1706;
Pub. L. 110-417, [div. A], title XIV, §1407, Oct. 14,
2008, 122 Stat. 4647.)

REFERENCES IN TEXT

Section 1424 of Public Law 101-510, referred to in sub-
secs. (d)(3), ()(2), and (k)(2)(A), is section 1424 of the Na-
tional Defense Authorization Act for Fiscal Year 1991,
which is set out as a note under section 7291 of this
title.

CODIFICATION

Pub. L. 102-396, title V, Oct. 6, 1992, 106 Stat. 1896, pro-
vided that section 1024 of the National Defense Author-
ization Act for Fiscal Year 1993 [H.R. 5006, Pub. L.
102-484], as it passed the Senate on Oct. 3, 1992, shall be
amended in subsection 2218(c)(2) proposed for inclusion
in this chapter by deleting all after ‘‘expended only”’
down to and including ‘‘appropriations Act’’ and insert-
ing in lieu thereof ‘‘in amounts authorized by law’’. It
further provided that for purposes of that amendment,
Pub. L. 102-396 shall be treated as having been enacted
after Pub. L. 102-484, regardless of the actual dates of
enactment. The date of Oct. 3, 1992, referred to as the
date the Senate passed the National Defense Authoriza-
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tion Act for Fiscal Year 1993, apparently is based on an
order adopted by the Senate on Oct. 3, 1992 [Cong. Rec.,
vol. 138, p. 30919] providing that when the conference re-
port on the National Defense Authorization Act for Fis-
cal Year 1993 was received by the Senate from the
House of Representatives it would be deemed to have
been agreed to. On Oct. 5, 1992, the Senate received the
conference report from the House, and it was consid-
ered adopted pursuant to that order [Cong. Rec., vol.
138, p. 31565].

AMENDMENTS

2008—Subsecs. (j), (k). Pub. L. 110417, §1407(1), redes-
ignated subsecs. (k) and (I) as (j) and (k), respectively,
and struck out heading and text of former subsec. (j).
Text read as follows: ‘“Upon a determination by the
Secretary of Defense that such action serves the na-
tional defense interest and after consultation with the
congressional defense committees, the Secretary may
use funds available for obligation or expenditure for a
purpose specified under subsection (c)(1)(A), (B), (C),
and (D) for any purpose under subsection (¢)(1).”

Subsec. (k)(2)(B) to (I). Pub. L. 110-417, §1407(2), added
subpar. (B) and struck out former subpars. (B) to (I)
which read as follows:

“(B) A maritime prepositioning ship.

“(C) An afloat prepositioning ship.

‘(D) An aviation maintenance support ship.

‘“‘(E) A hospital ship.

“(F') A strategic sealift ship.

“(G) A combat logistics force ship.

“(H) A maritime prepositioned ship.

‘(I) Any other auxiliary support vessel.”

Subsec. (). Pub. L. 110-417, §1407(1), redesignated sub-
sec. (1) as (k).

2006—Subsec. (d)(2). Pub. L. 109-304 substituted ‘‘sec-
tions 57101-57104 and chapter 573 of title 46’ for ‘‘sec-
tions 508 and 510 of the Merchant Marine Act of 1936 (46
U.S.C. App. 1158, 1160), shall be deposited in the Fund’.

Subsec. (f)(1). Pub. L. 109-163 substituted ‘A vessel
built in a foreign ship yard may not be’’ for ‘‘Not more
than a total of five vessels built in foreign ship yards
may be’” and inserted ‘‘, unless specifically authorized
by law’’ before period at end.

2003—Subsec. (1)(4), (5). Pub. L. 108-136 redesignated
par. (5) as (4) and struck out former par. (4) which read
as follows: ‘““The term ‘congressional defense commit-
tees’ means—

‘“(A) the Committee on Armed Services and the

Committee on Appropriations of the Senate; and

‘(B) the Committee on Armed Services and the

Committee on Appropriations of the House of Rep-

resentatives.”

2001—Subsec. (d)(1). Pub. L. 107-107 struck out ‘‘for
fiscal years after fiscal year 1993 after ‘‘Department of
Defense’ in introductory provisions.

2000—Subsec. (k)(1). Pub. L. 106-398, §1 [[div. A], title
X, §1011(1)], inserted at end ‘‘As consideration for a
contract with the head of an agency under this sub-
section, the company entering into the contract shall
agree with the Secretary of Defense to make any vessel
covered by the contract available to the Secretary,
fully crewed and ready for sea, at any time at any port
determined by the Secretary, and for whatever dura-
tion the Secretary determines necessary.”

Subsec. (k)(2)(E). Pub. L. 106-398, §1 [[div. A], title X,
§1011(2)], added subpar. (E).

Subsec. (k)(6). Pub. L. 106-398, §1 [[div. A], title X,
§1011(3)], added par. (6).

1999—Subsec. (k). Pub. L. 106-65, §1015(a)(2), added
subsec. (k). Former subsec. (k) redesignated (1).

Subsec. (k)(2). Pub. L. 106-65, §1014(b), substituted
“‘that is any of the following:” for ‘‘that is—’’ in intro-
ductory provisions, substituted ‘A’ for ‘‘a’ and a pe-
riod for the semicolon in subpars. (A) and (B), ‘““‘An”’ for
““an” and a period for the semicolon in subpar. (C),
“An”’ for ‘“an” and a period for ‘‘; or” in subpar. (D),
and ‘“A” for ‘‘a’ in subpar. (E), and added subpars. (F)
to (D).

Subsec. (I). Pub. L. 106-65, §1015(a)(1), redesignated
subsec. (k) as ().
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Subsec. (D)(4)(B). Pub. L. 106-65, §1067(1), substituted
“Committee on Armed Services” for ‘“‘Committee on
National Security”.

Subsec. ())(5). Pub. L. 106-65, §1015(b), added par. (5).

1996—Subsec. (c)(1). Pub. L. 104-106, §1014(a)(1)(A),
substituted ‘‘only for the following purposes:” for
‘“‘only for—".

Subsec. (¢)(1)(A). Pub. L. 104-106, §1014(a)(1)(B), (C),
substituted ‘Construction” for ‘‘construction” and
‘‘vessels.” for ‘‘vessels;”’.

Subsec. (¢)(1)(B). Pub. L. 104-106, §1014(a)(1)(B), (C),
substituted ‘‘Operation’ for ‘‘operation” and ‘‘pur-
poses.” for ‘‘purposes;’’.

Subsec. (¢)(1)(C). Pub. L. 104-106, §1014(a)(1)(B), (D),
substituted ‘‘Installation” for ‘installation’” and
‘“‘States.” for ‘““‘States; and”’.

Subsec. (c)(1)(D). Pub. L. 104-106, §1014(a)(1)(B), sub-
stituted ‘‘Research’ for ‘‘research’.

Subsec. (¢)(1)(E). Pub. L. 104-106, §1014(a)(1)(E), added
subpar. (E).

Subsec. (i). Pub. L. 104-106, §1014(a)(2), inserted
‘‘(other than subsection (c)(1)(E))” after ‘‘Nothing in
this section”.

Subsec. (j). Pub. L. 104-106, §1502(a)(15)(A), sub-
stituted ‘‘the congressional defense committees’ for
‘‘the Committees on Armed Services and on Appropria-
tions of the Senate and the House of Representatives’.

Subsec. (k)(4). Pub. L. 104-106, §1502(a)(15)(B), added
par. (4).

1992—Subsec. (¢)(2). Pub. L. 102-396 substituted ‘‘in
amounts authorized by law’” for ‘‘for programs,
projects, and activities and only in amounts authorized
in, or otherwise permitted under, an Act other than an
appropriations Act”. See Codification note above.

[§2219. Renumbered §2491c]

§2220. Performance based management: acquisi-
tion programs

(a) ESTABLISHMENT OF GOALS.—The Secretary
of Defense shall approve or define the cost, per-
formance, and schedule goals for major defense
acquisition programs of the Department of De-
fense and for each phase of the acquisition cycle
of such programs.

(b) EVALUATION OF COST GOALS.—The Under
Secretary of Defense (Comptroller) shall evalu-
ate the cost goals proposed for each major de-
fense acquisition program of the Department.

(Added Pub. L. 103-355, title V, §5001(a)(1), Oct.
13, 1994, 108 Stat. 3349; amended Pub. L. 104-106,
div. A, title XV, §1503(a)(20), div. D, title XLIII,
§4321(b)(1), Feb. 10, 1996, 110 Stat. 512, 671; Pub.
L. 105-85, div. A, title VIII, §841(a), Nov. 18, 1997,
111 Stat. 1843; Pub. L. 107-314, div. A, title X,
§1041(a)(8), Dec. 2, 2002, 116 Stat. 2645.)

AMENDMENTS

2002—Subsec. (a). Pub. L. 107-314, §1041(a)(8)(B), (C),
struck out par. (1) designation and redesignated par. (2)
as subsec. (b).

Subsec. (b). Pub. L. 107-314, §1041(a)(8)(A), (C), redes-
ignated subsec. (a)(2) as (b) and struck out heading and
text of former subsec. (b). Text read as follows: ‘“The
Secretary of Defense shall include in the annual report
submitted to Congress pursuant to section 113(c) of this
title an assessment of whether major acquisition pro-
grams of the Department of Defense are achieving, on
average, 90 percent of cost, performance, and schedule
goals established pursuant to subsection (a) and wheth-
er the average period for converting emerging tech-
nology into operational capability has decreased by 50
percent or more from the average period required for
such conversion as of October 13, 1994. The Secretary
shall use data from existing management systems in
making the assessment.”’
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Subsec. (c). Pub. L. 107-314, §1041(a)(8)(A), struck out
heading and text of subsec. (c¢). Text read as follows:
“Whenever the Secretary of Defense, in the assessment
required by subsection (b), determines that major de-
fense acquisition programs of the Department of De-
fense are not achieving, on average, 90 percent of cost,
performance, and schedule goals established pursuant
to subsection (a), the Secretary shall ensure that there
is a timely review of major defense acquisition pro-
grams and other programs as appropriate. In conduct-
ing the review, the Secretary shall—

‘(1) determine whether there is a continuing need
for programs that are significantly behind schedule,
over budget, or not in compliance with performance
or capability requirements; and

‘(2) identify suitable actions to be taken, including
termination, with respect to such programs.”’
1997—Subsec. (b). Pub. L. 105-85 substituted ‘“whether

major acquisition programs” for ‘‘whether major and
nonmajor acquisition programs’’.

1996—Subsec. (a)(2). Pub. L. 104-106, §1503(a)(20), sub-
stituted ‘“‘Under Secretary of Defense (Comptroller)”
for ‘‘Comptroller of the Department of Defense’’.

Subsec. (b). Pub. L. 104-106, §4321(b)(1), substituted
“October 13, 1994 for ‘‘the date of the enactment of the
Federal Acquisition Streamlining Act of 1994”°.

EFFECTIVE DATE OF 1996 AMENDMENT

For effective date and applicability of amendment by
section 4321(b)(1) of Pub. L. 104-106, see section 4401 of
Pub. L. 104-106, set out as a note under section 2302 of
this title.

P1LOT PROGRAMS FOR TESTING PROGRAM MANAGER
PERFORMANCE OF PRODUCT SUPPORT OVERSIGHT RE-
SPONSIBILITIES FOR LIFE CYCLE OF ACQUISITION PRO-
GRAMS

Pub. L. 105-261, div. A, title VIII, §816, Oct. 17, 1998,
112 Stat. 2088, provided that:

‘‘(a) DESIGNATION OF PILOT PROGRAMS.—The Sec-
retary of Defense, acting through the Secretaries of the
military departments, shall designate 10 acquisition
programs of the military departments as pilot pro-
grams on program manager responsibility for product
support.

“(b) RESPONSIBILITIES OF PROGRAM MANAGERS.—The
program manager for each acquisition program des-
ignated as a pilot program under this section shall have
the responsibility for ensuring that the product support
functions for the program are properly carried out over
the entire life cycle of the program.

‘‘(c) REPORT.—Not later than February 1, 1999, the
Secretary of Defense shall submit to the congressional
defense committees [Committees on Armed Services
and Appropriations of Senate and House of Representa-
tives] a report on the pilot programs. The report shall
contain the following:

‘(1) A description of the acquisition programs des-
ignated as pilot programs under subsection (a).

‘“(2) For each such acquisition program, the specific
management actions taken to ensure that the pro-
gram manager has the responsibility for oversight of
the performance of the product support functions.

‘(3) Any proposed change to law, policy, regulation,
or organization that the Secretary considers desir-
able, and determines feasible to implement, for en-
suring that the program managers are fully respon-
sible under the pilot programs for the performance of
all such responsibilities.”

ENHANCED SYSTEM OF PERFORMANCE INCENTIVES

Pub. L. 103-355, title V, §5001(b), Oct. 13, 1994, 108 Stat.
3350, provided that: ‘“Within one year after the date of
the enactment of this Act [Oct. 13, 1994], the Secretary
of Defense shall review the incentives and personnel ac-
tions available to the Secretary of Defense for encour-
aging excellence in the management of defense acquisi-
tion programs and provide an enhanced system of in-
centives to facilitate the achievement of goals ap-
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proved or defined pursuant to section 2220(a) of title 10,
United States Code. The enhanced system of incentives
shall, to the maximum extent consistent with applica-
ble law—

‘(1) relate pay to performance (including the extent
to which the performance of personnel in such pro-
grams contributes to achieving the cost goals, per-
formance goals, and schedule goals established for ac-
quisition programs of the Department of Defense pur-
suant to section 2220(a) of title 10, as added by sub-
section (a)); and

‘(2) provide for consideration, in personnel evalua-
tions and promotion decisions, of the extent to which
the performance of personnel in such programs con-
tributes to achieving the cost goals, performance
goals, and schedule goals established for acquisition
programs of the Department of Defense pursuant to
section 2220(a) of title 10, United States Code, as
added by subsection (a).”

RECOMMENDED LEGISLATION

Pub. L. 103-355, title V, §5001(c), Oct. 13, 1994, 108 Stat.
3350, directed the Secretary of Defense, not later than
one year after Oct 13, 1994, to submit to Congress any
recommended legislation that the Secretary considered
necessary to carry out this section and otherwise to fa-
cilitate and enhance management of Department of De-
fense acquisition programs on the basis of performance.

[§2221. Repealed. Pub. L. 105-261, div. A, title IX,
§906(f)(1), Oct. 17, 1998, 112 Stat. 2096]

Section, added Pub. L. 104-106, div. A, title IX,
§914(a)(1), Feb. 10, 1996, 110 Stat. 412; amended Pub. L.
104201, div. A, title X, §1008(a), Sept. 23, 1996, 110 Stat.
2633; Pub. L. 105-85, div. A, title X, §1006(a), Nov. 18,
1997, 111 Stat. 1869; Pub. L. 105-261, div. A, title X,
§1069(b)(2), Oct. 17, 1998, 112 Stat. 2136, related to Fisher
House trust funds. See section 2493 of this title.

EFFECTIVE DATE OF REPEAL

Repeal effective 90 days after Oct. 17, 1998, see section
906(f)(3) of Pub. L. 105-261, set out as an Effective Date
of 1998 Amendment note under section 1321 of Title 31,
Money and Finance.

§2222. Defense business systems: architecture,
accountability, and modernization

(a) CONDITIONS FOR OBLIGATION OF FUNDS FOR
COVERED DEFENSE BUSINESS SYSTEM PRO-
GRAMS.—Funds available to the Department of
Defense, whether appropriated or non-appro-
priated, may not be obligated for a defense busi-
ness system program that will have a total cost
in excess of $1,000,000 over the period of the cur-
rent future-years defense program submitted to
Congress under section 221 of this title unless—

(1) the appropriate pre-certification author-
ity for the covered defense business system
program has determined that—

(A) the defense business system program is
in compliance with the enterprise architec-
ture developed under subsection (c) and ap-
propriate business process re-engineering ef-
forts have been undertaken to ensure that—

(i) the business process supported by the
defense business system program is or will
be as streamlined and efficient as prac-
ticable; and

(ii) the need to tailor commercial-off-
the-shelf systems to meet unique require-
ments or incorporate unique requirements
or incorporate unique interfaces has been
eliminated or reduced to the maximum ex-
tent practicable;



§ 2222 TITLE 10—ARMED FORCES Page 1122

(B) the defense business system program is
necessary to achieve a critical national se-
curity capability or address a critical re-
quirement in an area such as safety or secu-
rity; or

(C) the defense business system program is
necessary to prevent a significant adverse
effect on a project that is needed to achieve
an essential capability, taking into consider-
ation the alternative solutions for prevent-
ing such adverse effect;

(2) the covered defense business system pro-
gram has been reviewed and certified by the
investment review board established under
subsection (g); and

(3) the certification of the investment review
board under paragraph (2) has been approved
by the Defense Business Systems Management
Committee established by section 186 of this
title.

(b) OBLIGATION OF FUNDS IN VIOLATION OF RE-
QUIREMENTS.—The obligation of Department of
Defense funds for a covered defense business sys-
tem program that has not been certified and ap-
proved in accordance with subsection (a) is a
violation of section 1341(a)(1)(A) of title 31.

(c) ENTERPRISE ARCHITECTURE FOR DEFENSE
BUSINESS SYSTEMS.—(1) The Secretary of De-
fense, acting through the Defense Business Sys-
tems Management Committee, shall develop—

(A) an enterprise architecture, known as the
defense business enterprise architecture, to
cover all defense business systems, and the
functions and activities supported by defense
business systems, which shall be sufficiently
defined to effectively guide, constrain, and
permit implementation of interoperable de-
fense business system solutions and consistent
with the policies and procedures established
by the Director of the Office of Management
and Budget; and

(B) a transition plan for implementing the
defense business enterprise architecture.

(2) The Secretary of Defense shall delegate re-
sponsibility and accountability for the defense
business enterprise architecture content, includ-
ing unambiguous definitions of functional proc-
esses, business rules, and standards, as follows:

(A) The Under Secretary of Defense for Ac-
quisition, Technology, and Logistics shall be
responsible and accountable for the content of
those portions of the defense business enter-
prise architecture that support acquisition, lo-
gistics, installations, environment, or safety
and occupational health activities of the De-
partment of Defense.

(B) The Under Secretary of Defense (Comp-
troller) shall be responsible and accountable
for the content of those portions of the defense
business enterprise architecture that support
financial management activities or strategic
planning and budgeting activities of the De-
partment of Defense.

(C) The Under Secretary of Defense for Per-
sonnel and Readiness shall be responsible and
accountable for the content of those portions
of the defense business enterprise architecture
that support human resource management ac-
tivities of the Department of Defense.

(D) The Chief Information Officer of the De-
partment of Defense shall be responsible and

accountable for the content of those portions
of the defense business enterprise architecture
that support information technology infra-
structure or information assurance activities
of the Department of Defense.

(E) The Deputy Chief Management Officer of
the Department of Defense shall be responsible
and accountable for developing and maintain-
ing the defense business enterprise architec-
ture as well as integrating business operations
covered by subparagraphs (A) through (D).

(d) COMPOSITION OF ENTERPRISE ARCHITEC-

TURE.—The defense business enterprise architec-
ture developed under subsection (c)(1)(A) shall
include the following:

(1) An information infrastructure that, at a
minimum, would enable the Department of
Defense to—

(A) comply with all applicable law, includ-
ing Federal accounting, financial manage-
ment, and reporting requirements;

(B) routinely produce timely, accurate,
and reliable business and financial informa-
tion for management purposes;

(C) integrate budget, accounting, and pro-
gram information and systems; and

(D) provide for the systematic measure-
ment of performance, including the ability
to produce timely, relevant, and reliable
cost information.

(2) Policies, procedures, data standards, per-
formance measures, and system interface re-
quirements that are to apply uniformly
throughout the Department of Defense.

(3) A target defense business systems com-
puting environment, compliant with the de-
fense business enterprise architecture, for
each of the major business processes con-
ducted by the Department of Defense, as de-
termined by the Chief Management Officer of
the Department of Defense.

(e) COMPOSITION OF TRANSITION PLAN.—The

transition plan developed under subsection
(¢)(1)(B) shall include the following:

(1) A listing of the new systems that are ex-
pected to be needed to complete the defense
business enterprise architecture, along with
each system’s time-phased milestones, per-
formance measures, financial resource needs,
and risks or challenges to integration into the
business enterprise architecture.

(2) A listing of the defense business systems
existing as of September 30, 2011 (known as
“legacy systems’’) that will not be part of the
defense business enterprise architecture, to-
gether with the schedule for terminating those
legacy systems that provides for reducing the
use of those legacy systems in phases.

(3) A listing of the legacy systems (referred
to in subparagraph (B)) that will be a part of
the target defense business systems computing
environment described in subsection (d)(3), to-
gether with a strategy for making the modi-
fications to those systems that will be needed
to ensure that such systems comply with the
defense business enterprise architecture, in-
cluding time-phased milestones, performance
measures, and financial resource needs.

(f) DESIGNATION OF APPROPRIATE PRE-CERTIFI-

CATION AUTHORITIES AND SENIOR OFFICIALS.—(1)
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For purposes of subsections (a) and (g), the ap-
propriate pre-certification authority for a de-
fense business system program is as follows:

(A) In the case of an Army program, the
Chief Management Officer of the Army.

(B) In the case of a Navy program, the Chief
Management Officer of the Navy.

(C) In the case of an Air Force program, the
Chief Management Officer of the Air Force.

(D) In the case of a program of a Defense
Agency, the Director, or equivalent, of such
Defense Agency, unless otherwise approved by
the Deputy Chief Management Officer of the
Department of Defense.

(E) In the case of a program that will sup-
port the business processes of more than one
military department or Defense Agency, an
appropriate pre-certification authority des-
ignated by the Deputy Chief Management Offi-
cer of the Department of Defense.

(2) For purposes of subsection (g), the appro-
priate senior official of the Department of De-
fense for the functions and activities supported
by a covered defense business system is as fol-
lows:

(A) The Under Secretary of Defense for Ac-
quisition, Technology, and Logistics, in the
case of any defense business system the pri-
mary purpose of which is to support acquisi-
tion, logistics, installations, environment, or
safety and occupational health activities of
the Department of Defense.

(B) The Under Secretary of Defense (Comp-
troller), in the case of any defense business
system the primary purpose of which is to sup-
port financial management activities or stra-
tegic planning and budgeting activities of the
Department of Defense.

(C) The Under Secretary of Defense for Per-
sonnel and Readiness, in the case of any de-
fense business system the primary purpose of
which is to support human resource manage-
ment activities of the Department of Defense.

(D) The Chief Information Officer of the De-
partment of Defense, in the case of any de-
fense business system the primary purpose of
which is to support information technology in-
frastructure or information assurance activi-
ties of the Department of Defense.

(E) The Deputy Chief Management Officer of
the Department of Defense, in the case of any
defense business system the primary purpose
of which is to support any activity of the De-
partment of Defense not covered by subpara-
graphs (A) through (D).

(g) DEFENSE BUSINESS SYSTEM INVESTMENT RE-
VIEW.—(1) The Secretary of Defense shall require
the Deputy Chief Management Officer of the De-
partment of Defense, not later than March 15,
2012, to establish an investment review board
and investment management process, consistent
with section 11312 of title 40, to review and cer-
tify the planning, design, acquisition, develop-
ment, deployment, operation, maintenance,
modernization, and project cost benefits and
risks of covered defense business systems pro-
grams. The investment review board and invest-
ment management process so established shall
specifically address the requirements of sub-
section (a).
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(2) The review of defense business systems pro-
grams under the investment management proc-
ess shall include the following:

(A) Review and approval by an investment
review board of each covered defense business
system program before the obligation of funds
on the system in accordance with the require-
ments of subsection (a).

(B) Periodic review, but not less than annu-
ally, of all covered defense business system
programs, grouped in portfolios of defense
business systems.

(C) Representation on each investment re-
view board by appropriate officials from
among the Office of the Secretary of Defense,
the armed forces, the combatant commands,
the Joint Chiefs of Staff, and the Defense
Agencies, including representation from each
of the following:

(i) The appropriate pre-certification au-
thority for the defense business system
under review.

(ii) The appropriate senior official of the
Department of Defense for the functions and
activities supported by the defense business
system under review.

(iii) The Chief Information Officer of the
Department of Defense.

(D) Use of threshold criteria to ensure an ap-
propriate level of review within the Depart-
ment of Defense of, and accountability for, de-
fense business system programs depending on
scope, complexity, and cost.

(E) Use of procedures for making certifi-
cations in accordance with the requirements
of subsection (a).

(F) Use of procedures for ensuring consist-
ency with the guidance issued by the Sec-
retary of Defense and the Defense Business
Systems Management Committee, as required
by section 186(c) of this title, and incorpora-
tion of common decision criteria, including
standards, requirements, and priorities that
result in the integration of defense business
systems.

(h) BUDGET INFORMATION.—In the materials
that the Secretary submits to Congress in sup-
port of the budget submitted to Congress under
section 1105 of title 31 for fiscal year 2006 and fis-
cal years thereafter, the Secretary of Defense
shall include the following information:

(1) Identification of each defense business
system program for which funding is proposed
in that budget.

(2) Identification of all funds, by appropria-
tion, proposed in that budget for each such
program, including—

(A) funds for current services (to operate
and maintain the system covered by such
program); and

(B) funds for business systems moderniza-
tion, identified for each specific appropria-
tion.

(3) For each such program, identification of
the appropriate pre-certification authority
and senior official of the Department of De-
fense designated under subsection (f).

(4) For each such program, a description of
each approval made under subsection (a)(3)
with regard to such program.
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(i) CONGRESSIONAL REPORTS.—Not later than
March 15 of each year from 2012 through 2016,
the Secretary of Defense shall submit to the
congressional defense committees a report on
Department of Defense compliance with the re-
quirements of this section. Each report shall—

(1) describe actions taken and planned for
meeting the requirements of subsection (a), in-
cluding—

(A) specific milestones and actual perform-
ance against specified performance meas-
ures, and any revision of such milestones
and performance measures; and

(B) specific actions on the defense business
system programs submitted for certification
under such subsection;

(2) identify the number of defense business
system programs so certified;

(3) identify any covered defense business sys-
tem program during the preceding fiscal year
that was not approved under subsection (a),
and the reasons for the lack of approval;

(4) discuss specific improvements in business
operations and cost savings resulting from
successful defense business systems programs;
and

(5) include a copy of the most recent report
of the Chief Management Officer of each mili-
tary department on implementation of busi-
ness transformation initiatives by such de-
partment in accordance with section 908 of the
Duncan Hunter National Defense Authoriza-
tion Act for Fiscal Year 2009 (Public Law
110-417; 122 Stat. 4569; 10 U.S.C. 2222 note).

(j) DEFINITIONS.—In this section:

(1) The term ‘‘defense business system”
means an information system, other than a
national security system, operated by, for, or
on behalf of the Department of Defense, in-
cluding financial systems, mixed systems, fi-
nancial data feeder systems, and information
technology and information assurance infra-
structure, used to support business activities,
such as acquisition, financial management, lo-
gistics, strategic planning and budgeting, in-
stallations and environment, and human re-
source management.

(2) The term ‘‘covered defense business sys-
tem program’ means any defense business sys-
tem program that is expected to have a total
cost in excess of $1,000,000 over the period of
the current future-years defense program sub-
mitted to Congress under section 221 of this
title.

(3) The term ‘‘enterprise architecture’” has
the meaning given that term in section 3601(4)
of title 44.

(4) The terms ‘“‘information system’’ and ‘‘in-
formation technology’ have the meanings
given those terms in section 11101 of title 40.

(5) The term ‘‘national security system’ has
the meaning given that term in section
3542(b)(2) of title 44.

(Added Pub. L. 108-375, div. A, title III,
§332(a)(1), Oct. 28, 2004, 118 Stat. 1851; amended
Pub. L. 109-364, div. A, title IX, §906(a), Oct. 17,
2006, 120 Stat. 2354; Pub. L. 110-417, [div. A], title
III, §351, Oct. 14, 2008, 122 Stat. 4425; Pub. L.
111-84, div. A, title X, §1072(a), Oct. 28, 2009, 123
Stat. 2470; Pub. L. 111-383, div. A, title X,
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§1075(b)(29), Jan. 7, 2011, 124 Stat. 4370; Pub. L.
112-81, div. A, title IX, §901, Dec. 31, 2011, 125
Stat. 1627.)

PRIOR PROVISIONS

A prior section 2222, added Pub. L. 105-85, div. A, title
X, §1008(a)(1), Nov. 18, 1997, 111 Stat. 1870; amended Pub.
L. 107-107, div. A, title X, §1009(b)(1)-(3)(A), Dec. 28, 2001,
115 Stat. 1208, 1209, required Secretary of Defense to
submit to Congress an annual strategic plan for im-
provement of financial management within Depart-
ment of Defense and specified statements and matters
to be included in the plan, prior to repeal by Pub. L.
107-314, div. A, title X, §1004(h)(1), Dec. 2, 2002, 116 Stat.
2631.

AMENDMENTS

2011—Pub. L. 112-81 amended section generally. Prior
to amendment, section related to architecture, ac-
countability, and modernization of defense business
systems.

Subsec. (a). Pub. L. 111-383 substituted ‘‘Funds” for
‘“Effective October 1, 2005, funds’’.

2009—Subsec. (a). Pub. L. 111-84, §1072(a)(1)(A), (B),
added par. (1) and redesignated former pars. (1) and (2)
as (2) and (3), respectively.

Subsec. (a)(2)(A). Pub. L. 111-84, §1072(a)(1)(C), added
subpar. (A) and struck out former subpar. (A), which
read as follows: ‘‘is in compliance with the enterprise
architecture developed under subsection (c);”’.

Subsec. (a)(3). Pub. L. 111-84, §1072(a)(1)(D), sub-
stituted ‘‘the certification by the approval authority
and the determination by the chief management officer
are” for ‘‘the certification by the approval authority
is”.

Subsec. (f). Pub. L. 111-84, §1072(a)(2), designated ex-
isting provisions as par. (1), redesignated former pars.
(1) to (5) as subpars. (A) to (E), respectively, of par. (1),
in subpar. (E) substituted ‘‘subparagraphs (A) through
(D)” for ‘“‘paragraphs (1) through (4)”’, and added par.

(2).

2008—Subsec. (i). Pub. L. 110417 substituted ‘2013
for ‘2009’ in introductory provisions.

2006—Subsec. (j)(6). Pub. L. 109-364 substituted ‘in
section 3542(b)(2) of title 44 for ‘‘in section 2315 of this
title”.

REVIEW OF OBLIGATION AND EXPENDITURE THRESHOLDS

Pub. L. 111-383, div. A, title VIII, §882, Jan. 7, 2011, 124
Stat. 4308, provided that:

‘‘(a) PROCESS REVIEW.—Not later than one year after
the date of the enactment of this Act [Jan. 7, 2011], the
Chief Management Officer of the Department of De-
fense, in coordination with the Chief Management Offi-
cer of each military department, the Director of the Of-
fice of Performance Assessment and Root Cause Analy-
sis, the Under Secretary of Defense (Comptroller), and
the Comptrollers of the military departments, shall
complete a comprehensive review of the use and value
of obligation and expenditure benchmarks and propose
new benchmarks or processes for tracking financial
performance, including, as appropriate—

‘(1) increased reliance on individual obligation and
expenditure plans for measuring program financial
performance;

‘(2) mechanisms to improve funding stability and
to increase the predictability of the release of fund-
ing for obligation and expenditure; and

‘“(3) streamlined mechanisms for a program man-
ager to submit an appeal for funding changes and to
have such appeal evaluated promptly.

“(b) TRAINING.—The Under Secretary of Defense for
Acquisition, Technology, and Logistics and the Under
Secretary of Defense (Comptroller) shall ensure that,
as part of the training required for program managers
and business managers, an emphasis is placed on obli-
gating and expending appropriated funds in a manner
that achieves the best value for the Government and
that the purpose and limitations of obligation and ex-
penditure benchmarks are made clear.
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‘‘(c) REPORT.—The Deputy Chief Management Officer
of the Department of Defense shall include a report on
the results of the review under this section in the next
update of the strategic management plan transmitted
to the Committees on Armed Services of the Senate
and the House of Representatives under section 904(d)
of the National Defense Authorization Act for Fiscal
Year 2008 (Public Law 110-181; 122 Stat. 275; 10 U.S.C.
note prec. 2201) after the completion of the review.”’

AUDIT READINESS OF FINANCIAL STATEMENTS OF THE
DEPARTMENT OF DEFENSE

Pub. L. 112-81, div. A, title X, §1003, Dec. 31, 2011, 125
Stat. 15565, provided that:

‘‘(a) PLANNING REQUIREMENT.—

‘(1) IN GENERAL.—The report to be issued pursuant
to section 1003(b) of the National Defense Authoriza-
tion Act for 2010 (Public Law 111-84; 123 Stat. 2440; 10
U.S.C. 2222 note) and provided by not later than May
15, 2012, shall include a plan, including interim objec-
tives and a schedule of milestones for each military
department and for the defense agencies, to support
the goal established by the Secretary of Defense that
the statement of budgetary resources is validated for
audit by not later than September 30, 2014. Consistent
with the requirements of such section, the plan shall
include process and control improvements and busi-
ness systems modernization efforts necessary for the
Department of Defense to consistently prepare time-
ly, reliable, and complete financial management in-
formation.

‘(2) SEMIANNUAL UPDATES.—The reports to be issued
pursuant to such section after the report described in
paragraph (1) shall update the plan required by such
paragraph and explain how the Department has pro-
gressed toward meeting the milestones established in
the plan.

““(b) INCLUSION OF SUBORDINATE ACTIVITIES FOR IN-
TERIM MILESTONES.—For each interim milestone estab-
lished pursuant to section 881 of the Ike Skelton Na-
tional Defense Authorization Act for Fiscal Year 2011
(Public Law 111-383; 124 Stat. 4306; 10 U.S.C. 2222 note),
the Under Secretary of Defense (Comptroller), in con-
sultation with the Deputy Chief Management Officer of
the Department of Defense, the Secretaries of the mili-
tary departments, and the heads of the defense agencies
and defense field activities, shall include a detailed de-
scription of the subordinate activities necessary to ac-
complish each interim milestone, including—

‘(1) a justification of the time required for each ac-
tivity;

“(2) metrics identifying the progress made within
each activity; and

“(3) mitigating strategies for milestone timeframe
slippages.

“(c) REPORT REQUIRED.—

‘(1) IN GENERAL.—The Secretary of Defense shall
submit to Congress a report relating to the Financial
Improvement and Audit Readiness Plan of the De-
partment of Defense submitted in accordance with
section 1003 of the National Defense Authorization
Act for 2010 (Public Law 111-84; 123 Stat. 2440 [2439]; 10
U.S.C. 2222 note) and section 881 of the Ike Skelton
National Defense Authorization Act for Fiscal Year
2011 (Public Law 111-383; 121 Stat. 4306; 10 U.S.C. 2222
note).

‘“(2) MATTERS COVERED.—The report shall include a
corrective action plan for any identified weaknesses
or deficiencies in the execution of the Financial Im-
provement and Audit Readiness Plan. The corrective
action plan shall—

‘“(A) identify near- and long-term measures for re-
solving any such weaknesses or deficiencies;

“(B) assign responsibilities within the Depart-
ment of Defense to implement such measures;

‘(C) specify implementation steps for such meas-
ures; and

“(D) provide timeframes for implementation of
such measures.”

Pub. L. 111-383, div. A, title VIII, §881, Jan. 7, 2011, 124
Stat. 4306, provided that:
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“‘(a) INTERIM MILESTONES.—

‘(1) REQUIREMENT.—Not later than 90 days after the
date of the enactment of this Act [Jan. 7, 2011], the
Under Secretary of Defense (Comptroller), in con-
sultation with the Deputy Chief Management Officer
of the Department of Defense, the secretaries of the
military departments, and the heads of the defense
agencies and defense field activities, shall establish
interim milestones for achieving audit readiness of
the financial statements of the Department of De-
fense, consistent with the requirements of section
1003 of the National Defense Authorization Act for
Fiscal Year 2010 (Public Law 111-84; 123 Stat. 2439; 10
U.S.C. 2222 note).

‘“(2) MATTERS INCLUDED.—The interim milestones
established pursuant to paragraph (1) shall include,
at a minimum, for each military department and for
the defense agencies and defense field activities—

“(A) an interim milestone for achieving audit
readiness for each major element of the statement
of budgetary resources, including civilian pay, mili-
tary pay, supply orders, contracts, and funds bal-
ance with the Treasury; and

‘“(B) an interim milestone for addressing the ex-
istence and completeness of each major category of
Department of Defense assets, including military
equipment, real property, inventory, and operating
material and supplies.

‘“(3) DESCRIPTION IN SEMIANNUAL REPORTS.—The
Under Secretary shall describe each interim mile-
stone established pursuant to paragraph (1) in the
next semiannual report submitted pursuant to sec-
tion 1003(b) of the National Defense Authorization
Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat.
2439; 10 U.S.C. 2222 note). Each subsequent semiannual
report submitted pursuant to section 1003(b) shall ex-
plain how the Department has progressed toward
meeting such interim milestones.

“(b) VALUATION OF DEPARTMENT OF DEFENSE AS-
SETS.—

‘(1) REQUIREMENT.—Not later than 120 days after
the date of the enactment of this Act, the Under Sec-
retary of Defense (Comptroller) shall, in consultation
with other appropriate Federal agencies and offi-
cials—

““(A) examine the costs and benefits of alternative
approaches to the valuation of Department of De-
fense assets;

‘(B) select an approach to such valuation that is
consistent with principles of sound financial man-
agement and the conservation of taxpayer re-
sources; and

“(C) begin the preparation of a business case
analysis supporting the selected approach.

‘“(2) The Under Secretary shall include information
on the alternatives considered, the selected approach,
and the business case analysis supporting that ap-
proach in the next semiannual report submitted pur-
suant to section 1003(b) of the National Defense Au-
thorization Act for Fiscal Year 2010 (Public Law
111-84; 123 Stat. 2439; 10 U.S.C. 2222 note).

‘“(c) REMEDIAL ACTIONS REQUIRED.—In the event that
the Department of Defense, or any component of the
Department of Defense, is unable to meet an interim
milestone established pursuant to subsection (a), the
Under Secretary of Defense (Comptroller) shall—

‘(1) develop a remediation plan to ensure that—

““(A) the component will meet the interim mile-
stone no more than one year after the originally
scheduled date; and

‘“(B) the component’s failure to meet the interim
milestone will not have an adverse impact on the
Department’s ability to carry out the plan under
section 1003(a) of the National Defense Authoriza-
tion Act for Fiscal Year 2010 (Public Law 111-84; 123
Stat. 2439; 10 U.S.C. 2222 note); and
‘(2) include in the next semiannual report submit-

ted pursuant to section 1003(b) of the National De-

fense Authorization Act for Fiscal Year 2010 (Public

Law 111-84; 123 Stat. 2439; 10 U.S.C. 2222 note)—
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‘“(A) a statement of the reasons why the Depart-
ment of Defense, or component of the Department
of Defense, will be unable to meet such interim
milestone;

‘(B) the revised completion date for meeting such
interim milestone; and

“(C) a description of the actions that have been
taken and are planned to be taken by the Depart-
ment of Defense, or component of the Department
of Defense, to meet such interim milestone.

¢“(d) INCENTIVES FOR ACHIEVING AUDITABILITY.—

‘(1) REVIEW REQUIRED.—Not later than 120 days
after the date of the enactment of this Act, the Under
Secretary of Defense (Comptroller) shall review op-
tions for providing appropriate incentives to the mili-
tary departments, Defense Agencies, and defense field
activities to ensure that financial statements are
validated as ready for audit earlier than September
30, 2017.

‘(2) OPTIONS REVIEWED.—The review performed pur-
suant to paragraph (1) shall consider changes in pol-
icy that reflect the increased confidence that can be
placed in auditable financial statements, and shall
include, at a minimum, consideration of the follow-
ing options:

‘“(A) Consistent with the need to fund urgent
warfighter requirements and operational needs, pri-
ority in the release of appropriated funds.

“(B) Relief from the frequency of financial report-
ing in cases in which such reporting is not required
by law.

‘“(C) Relief from departmental obligation and ex-
penditure thresholds to the extent that such
thresholds establish requirements more restrictive
than those required by law.

‘(D) Increases in thresholds for reprogramming of
funds.

‘‘(E) Personnel management incentives for the fi-
nancial and business management workforce.

“(F) Such other measures as the Under Secretary
considers appropriate.

““(3) REPORT.—The Under Secretary shall include a
discussion of the review performed pursuant to para-
graph (1) in the next semiannual report pursuant to
section 1003(b) of the National Defense Authorization
Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat.
2439; 10 U.S.C. 2222 note) and for each option consid-
ered pursuant to paragraph (2) shall include—

‘“(A) an assessment of the extent to which the im-
plementation of the option—

‘(i) would be consistent with the efficient oper-
ation of the Department of Defense and the effec-
tive funding of essential Department of Defense
programs and activities; and

‘“(ii) would contribute to the achievement of
Department of Defense goals to prepare auditable
financial statements; and
“(B) a recommendation on whether such option

should be adopted, a schedule for implementing the

option if adoption is recommended, or a reason for
not recommending the option if adoption is not rec-
ommended.”

Pub. L. 111-84, div. A, title X, §1003, Oct. 28, 2009, 123

Stat. 2439, provided that:

“(a) FINANCIAL IMPROVEMENT AUDIT READINESS

PLAN.—

‘(1) IN GENERAL.—The Chief Management Officer of
the Department of Defense shall, in consultation with
the Under Secretary of Defense (Comptroller), de-
velop and maintain a plan to be known as the ‘Finan-
cial Improvement and Audit Readiness Plan’.

‘“(2) ELEMENTS.—The plan required by paragraph (1)
shall—

‘“(A) describe specific actions to be taken and the
costs associated with—

‘(1) correcting the financial management defi-
ciencies that impair the ability of the Depart-
ment of Defense to prepare timely, reliable, and
complete financial management information; and

‘“(i1) ensuring the financial statements of the
Department of Defense are validated as ready for
audit by not later than September 30, 2017;
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‘“(B) systematically tie the actions described
under subparagraph (A) to process and control im-
provements and business systems modernization ef-
forts described in the business enterprise architec-
ture and transition plan required by section 2222 of
title 10, United States Code;

“(C) prioritize—

‘(1) improving the budgetary information of the
Department of Defense, in order to achieve an un-
qualified audit opinion on the Department’s
statements of budgetary resources; and

‘‘(ii) as a secondary goal, improving the accu-
racy and reliability of management information
on the Department’s mission-critical assets (mili-
tary and general equipment, real property, inven-
tory, and operating materials and supplies) and
validating its accuracy through existence and
completeness audits; and
‘(D) include interim goals, including—

‘(i) the objective of ensuring that the financial
statement of each of the Department of the
Army, the Department of the Navy, the Depart-
ment of the Air Force, and the Defense Logistics
Agency is validated as ready for audit: and

‘“(ii) a schedule setting forth milestones for ele-
ments of the military departments and financial
statements of the military departments to be
made ready for audit as part of the progress re-
quired to meet the objectives established pursu-
ant to clause (i) of this subparagraph and clause
(ii) of subparagraph (A) of this paragraph.

“(b) SEMI-ANNUAL REPORTS ON FINANCIAL IMPROVE-

MENT AND AUDIT READINESS PLAN.—

‘(1) IN GENERAL.—Not later than May 15 and No-
vember 15 each year, the Under Secretary of Defense
(Comptroller) shall submit to the congressional de-
fense committees [Committees on Armed Services
and Appropriations of the Senate and the House of
Representatives] a report on the status of the imple-
mentation by the Department of Defense of the Fi-
nancial Improvement and Audit Readiness Plan re-
quired by subsection (a).

‘(2) ELEMENTS.—Each report under paragraph (1)
shall include, at a minimum—

““(A) an overview of the steps the Department has
taken or plans to take to meet the objectives speci-
fied in subsection (a)(2)(A), including progress to-
ward achieving the interim goals and milestone
schedule established pursuant to subsection
(a)(2)(D); and

‘“(B) a description of any impediments identified
in the efforts of the Department to meet such ob-
jectives, and of the actions the Department has
taken or plans to take to address such impedi-
ments.

‘“(3) ADDITIONAL ISSUES TO BE ADDRESSED IN FIRST
REPORT.—The first report submitted under paragraph
(1) after the date of the enactment of this Act [Oct.
28, 2009] shall address, in addition to the elements re-
quired by paragraph (2), the actions taken or to be
taken by the Department as follows:

““(A) To develop standardized guidance for finan-
cial improvement plans by components of the De-
partment.

“(B) To establish a baseline of financial manage-
ment capabilities and weaknesses at the component
level of the Department.

“(C) To provide results-oriented metrics for meas-
uring and reporting quantifiable results toward ad-
dressing financial management deficiencies.

‘(D) To define the oversight roles of the Chief
Management Officer of the Department of Defense,
the chief management officers of the military de-
partments, and other appropriate elements of the
Department to ensure that the requirements of the
Financial Improvement and Audit Readiness Plan
are carried out.

“(B) To assign accountability for carrying out
specific elements of the Financial Improvement and
Audit Readiness Plan to appropriate officials and
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organizations at the component level of the Depart-
ment.

‘“(F) To develop mechanisms to track budgets and
expenditures for the implementation of the require-
ments of the Financial Improvement and Audit
Readiness Plan.

“(G) To develop a mechanism to conduct audits of
the military intelligence programs and agencies
and to submit audited financial statements for such
agencies to Congress in a classified manner.

“(c) RELATIONSHIP TO EXISTING LAW.—The require-
ments of this section shall be implemented in a manner
that is consistent with the requirements of section 1008
of the National Defense Authorization Act for Fiscal
Year 2002 (Public Law 107-107; 115 Stat. 1204; 10 U.S.C.
2222 [113] note).”

BUSINESS PROCESS REENGINEERING EFFORTS; ONGOING
PROGRAMS

Pub. L. 111-84, div. A, title X, §1072(b), Oct. 28, 2009,
123 Stat. 2471, provided that:

‘(1) IN GENERAL.—Not later than one year after the
date of the enactment of this Act [Oct. 28, 2009], the ap-
propriate chief management officer for each defense
business system modernization approved by the De-
fense Business Systems Management Committee before
the date of the enactment of this Act that will have a
total cost in excess of $100,000,000 shall review such de-
fense business system modernization to determine
whether or not appropriate business process reengineer-
ing efforts have been undertaken to ensure that—

‘“(A) the business process to be supported by such
defense business system modernization will be as
streamlined and efficient as practicable; and

‘(B) the need to tailor commercial-off-the-shelf
systems to meet unique requirements or incorporate
unique interfaces has been eliminated or reduced to
the maximum extent practicable.
¢“(2) ACTION ON FINDING OF LACK OF REENGINEERING EF-

FORTS.—If the appropriate chief management officer de-
termines that appropriate business process reengineer-
ing efforts have not been undertaken with regard to a
defense business system modernization as described in
paragraph (1), that chief management officer—

‘“(A) shall develop a plan to undertake business
process reengineering efforts with respect to the de-
fense business system modernization; and

“(B) may direct that the defense business system
modernization be restructured or terminated, if nec-
essary to meet the requirements of paragraph (1).

*“(3) DEFINITIONS.—In this subsection:

‘“(A) The term ‘appropriate chief management offi-
cer’, with respect to a defense business system mod-
ernization, has the meaning given that term in para-
graph (2) of [former] subsection (f) of section 2222 of
title 10, United States Code (as amended by sub-
section (a)(2) of this section).

‘“(B) The term ‘defense business system moderniza-
tion’ has the meaning given that term in [former]
subsection (j)(3) of section 2222 of title 10, United
States Code.”

BUSINESS TRANSFORMATION INITIATIVES FOR THE
MILITARY DEPARTMENTS

Pub. L. 110417, [div. A], title IX, §908, Oct. 14, 2008,
122 Stat. 4569, provided that:

‘‘(a) IN GENERAL.—The Secretary of each military de-
partment shall, acting through the Chief Management
Officer of such military department, carry out an ini-
tiative for the business transformation of such military
department.

‘““(b) OBJECTIVES.—The objectives of the business
transformation initiative of a military department
under this section shall include, at a minimum, the fol-
lowing:

‘(1) The development of a comprehensive business
transformation plan, with measurable performance
goals and objectives, to achieve an integrated man-
agement system for the business operations of the
military department.
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‘“(2) The development of a well-defined enterprise-
wide business systems architecture and transition
plan encompassing end-to-end business processes and
capable of providing accurately and timely informa-
tion in support of business decisions of the military
department.

“(3) The implementation of the business trans-
formation plan developed pursuant to paragraph (1)
and the business systems architecture and transition
plan developed pursuant to paragraph (2).

“‘(c) BUSINESS TRANSFORMATION OFFICES.—

‘(1) ESTABLISHMENT.—Not later than 180 days after
the date of the enactment of this Act [Oct. 14, 2008],
the Secretary of each military department shall es-
tablish within such military department an office (to
be known as the ‘Office of Business Transformation’
of such military department) to assist the Chief Man-
agement Officer of such military department in car-
rying out the initiative required by this section for
such military department.

‘“(2) HEAD.—The Office of Business Transformation
of a military department under this subsection shall
be headed by a Director of Business Transformation,
who shall be appointed by the Chief Management Of-
ficer of the military department, in consultation with
the Director of the Business Transformation Agency
of the Department of Defense, from among individ-
uals with significant experience managing large-scale
organizations or business transformation efforts.

‘“(3) SUPERVISION.—The Director of Business Trans-
formation of a military department under paragraph
(2) shall report directly to the Chief Management Of-
ficer of the military department, subject to policy
guidance from the Director of the Business Trans-
formation Agency of the Department of Defense.

‘(4) AUTHORITY.—In carrying out the initiative re-
quired by this section for a military department, the
Director of Business Transformation of the military
department under paragraph (2) shall have the au-
thority to require elements of the military depart-
ment to carry out actions that are within the purpose
and scope of the initiative.

“(d) RESPONSIBILITIES OF BUSINESS TRANSFORMATION
OFFICES.—The Office of Business Transformation of a
military department established pursuant to sub-
section (b) may be responsible for the following:

‘(1) Transforming the budget, finance, accounting,
and human resource operations of the military de-
partment in a manner that is consistent with the
business transformation plan developed pursuant to
subsection (b)(1).

“(2) Eliminating or replacing financial manage-
ment systems of the military department that are in-
consistent with the business systems architecture
and transition plan developed pursuant to subsection
(0)(2).

‘(3) Ensuring that the business transformation plan
and the business systems architecture and transition
plan are implemented in a manner that is aggressive,
realistic, and accurately measured.

““(4) Such other responsibilities as the Secretary of
that military department determines are appro-
priate.

‘‘(e) REQUIRED ELEMENTS.—In carrying out the initia-
tive required by this section for a military department,
the Chief Management Officer and the Director of Busi-
ness Transformation of the military department shall
ensure that each element of the initiative is consistent
with—

‘(1) the requirements of the Business Enterprise
Architecture and Transition Plan developed by the
Secretary of Defense pursuant to section 2222 of title
10, United States Code;

“(2) the Standard Financial Information Structure
of the Department of Defense;

“(3) the Federal Financial Management Improve-
ment Act of 1996 [section 101(f) [title VIII] of title I
of div. A of Pub. L. 104208, 31 U.S.C. 3512 note] (and
the amendments made by that Act); and

‘“(4) other applicable requirements of law and regu-
lation.
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¢“(f) REPORTS ON IMPLEMENTATION.—

‘(1) INITIAL REPORTS.—Not later than nine months
after the date of the enactment of this Act [Oct. 14,
2008], the Chief Management Officer of each military
department shall submit to the congressional defense
committees [Committees on Armed Services and Ap-
propriations of the Senate and the House of Rep-
resentatives] a report on the actions taken, and on
the actions planned to be taken, by such military de-
partment to implement the requirements of this sec-
tion.

‘(2) UPDATES.—Not later than March 1 of each of
2010, 2011, and 2012, the Chief Management Officer of
each military department shall submit to the con-
gressional defense committees a current update of
the report submitted by such Chief Management Offi-
cer under paragraph (1).”’

FINANCIAL MANAGEMENT TRANSFORMATION INITIATIVE
FOR THE DEFENSE AGENCIES

Pub. L. 110-181, div. A, title X, §1005, Jan. 28, 2008, 122
Stat. 301, provided that:

‘‘(a) FINANCIAL MANAGEMENT TRANSFORMATION INITIA-
TIVE.—

‘(1) IN GENERAL.—The Director of the Business
Transformation Agency of the Department of Defense
shall carry out an initiative for financial manage-
ment transformation in the Defense Agencies. The
initiative shall be known as the ‘Defense Agencies
Initiative’ (in this section referred to as the ‘Initia-
tive’).

‘“(2) SCOPE OF AUTHORITY.—In carrying out the Ini-
tiative, the Director of the Business Transformation
Agency may require the heads of the Defense Agen-
cies to carry out actions that are within the purpose
and scope of the Initiative.

‘“(b) PURPOSES.—The purposes of Initiative shall be as
follows:

‘(1) To eliminate or replace financial management
systems of the Defense Agencies that are duplicative,
redundant, or fail to comply with the standards set
forth in subsection (d).

‘(2) To transform the budget, finance, and account-
ing operations of the Defense Agencies to enable the
Defense Agencies to achieve accurate and reliable fi-
nancial information needed to support financial ac-
countability and effective and efficient management
decisions.

‘“(c) REQUIRED ELEMENTS.—The Initiative shall in-
clude, to the maximum extent practicable—

‘(1) the utilization of commercial, off-the-shelf
technologies and web-based solutions;

‘(2) a standardized technical environment and an
open and accessible architecture; and

‘(3) the implementation of common business proc-
esses, shared services, and common data structures.
‘‘(d) STANDARDS.—In carrying out the Initiative, the

Director of the Business Transformation Agency shall
ensure that the Initiative is consistent with—

‘(1) the requirements of the Business Enterprise
Architecture and Transition Plan developed pursuant
to section 2222 of title 10, United States Code;

‘(2) the Standard Financial Information Structure
of the Department of Defense;

‘“(3) the Federal Financial Management Improve-
ment Act of 1996 [section 101(f) [title VIII] of title I
of div. A of Pub. L. 104-208, 31 U.S.C. 3512 note] (and
the amendments made by that Act); and

‘“(4) other applicable requirements of law and regu-
lation.

‘“(e) SCOPE.—The Initiative shall be designed to pro-
vide, at a minimum, capabilities in the major process
areas for both general fund and working capital fund
operations of the Defense Agencies as follows:

‘(1) Budget formulation.

‘(2) Budget to report, including general ledger and
trial balance.

‘(3) Procure to pay, including commitments, obli-
gations, and accounts payable.

‘“(4) Order to fulfill, including billing and accounts
receivable.
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‘“(5) Cost accounting.

‘(6) Acquire to retire (account management).

“(7) Time and attendance and employee entitle-
ment.

‘(8) Grants financial management.

‘“(f) CONSULTATION.—In carrying out subsections (d)
and (e), the Director of the Business Transformation
Agency shall consult with the Comptroller of the De-
partment of Defense [now Under Secretary of Defense
(Comptroller)] to ensure that any financial manage-
ment systems developed for the Defense Agencies, and
any changes to the budget, finance, and accounting op-
erations of the Defense Agencies, are consistent with
the financial standards and requirements of the Depart-
ment of Defense.

“(g) PROGRAM CONTROL.—In carrying out the Initia-
tive, the Director of the Business Transformation
Agency shall establish—

‘(1) a board (to be known as the ‘Configuration
Control Board’) to manage scope and cost changes to
the Initiative; and

‘“(2) a program management office (to be known as
the ‘Program Management Office’) to control and en-
force assumptions made in the acquisition plan, the
cost estimate, and the system integration contract
for the Initiative, as directed by the Configuration
Control Board.

“(h) PLAN ON DEVELOPMENT AND IMPLEMENTATION OF
INITIATIVE.—Not later than six months after the date of
the enactment of this Act [Jan. 28, 2008], the Director
of the Business Transformation Agency shall submit to
the congressional defense committees [Committees on
Armed Services and Appropriations of the Senate and
the House of Representatives] a plan for the develop-
ment and implementation of the Initiative. The plan
shall provide for the implementation of an initial capa-
bility under the Initiative as follows:

‘(1) In at least one Defense Agency by not later
than eight months after the date of the enactment of
this Act.

‘(2) In not less than five Defense Agencies by not
later than 18 months after the date of the enactment
of this Act.”

LIMITATION ON FINANCIAL MANAGEMENT IMPROVEMENT
AND AUDIT INITIATIVES WITHIN THE DEPARTMENT OF
DEFENSE

Pub. L. 109-364, div. A, title III, §321, Oct. 17, 2006, 120
Stat. 2144, as amended by Pub. L. 111-383, div. A, title
X, §1075(g)(1), Jan. 7, 2011, 124 Stat. 4376, provided that:

‘“(a) LIMITATION.—The Secretary of Defense may not
obligate or expend any funds for the purpose of any fi-
nancial management improvement activity relating to
the preparation, processing, or auditing of financial
statements until the Secretary submits to the congres-
sional defense committees [Committees on Armed
Services and Appropriations of the Senate and the
House of Representatives] a written determination that
each activity proposed to be funded is—

‘(1) consistent with the financial management im-
provement plan of the Department of Defense re-
quired by section 376(a)(1) of the National Defense
Authorization Act for Fiscal Year 2006 (Public Law
109-163; 119 Stat. 3213); and

‘(2) likely to improve internal controls or other-
wise result in sustained improvements in the ability
of the Department to produce timely, reliable, and
complete financial management information.

‘“(b) EXCEPTION.—The limitation in subsection (a)
shall not apply to an activity directed exclusively at
assessing the adequacy of internal controls and remedi-
ating any inadequacy identified pursuant to such as-
sessment.”

TIME-CERTAIN DEVELOPMENT FOR DEPARTMENT OF
DEFENSE INFORMATION TECHNOLOGY BUSINESS SYSTEMS

Pub. L. 109-364, div. A, title VIII, §811, Oct. 17, 2006,
120 Stat. 2316, provided that:

‘‘(a) MILESTONE A LIMITATION.—The Department of
Defense executive or entity that is the milestone deci-



Page 1129

sion authority for an information system described in
subsection (¢) may not provide Milestone A approval
for the system unless, as part of the decision process
for such approval, that authority determines that the
system will achieve initial operational capability with-
in a specified period of time not exceeding five years.

“(b) INITIAL OPERATIONAL CAPABILITY LIMITATION.—If
an information system described in subsection (c), hav-
ing received Milestone A approval, has not achieved
initial operational capability within five years after
the date of such approval, the system shall be deemed
to have undergone a critical change in program requir-
ing the evaluation and report required by section
2445c(d) of title 10, United States Code (as added by sec-
tion 816 of this Act).

‘‘(c) COVERED SYSTEMS.—An information system de-
scribed in this subsection is any Department of Defense
information technology business system that is not a
national security system, as defined in 3542(b)(2) of
title 44, United States Code.

‘‘(d) DEFINITIONS.—In this section:

‘(1) MILESTONE DECISION AUTHORITY.—The term
‘milestone decision authority’ has the meaning given
that term in Department of Defense Instruction
5000.2, dated May 12, 2003.

“(2) MILESTONE A.—The term ‘Milestone A’ has the
meaning given that term in Department of Defense
Instruction 5000.2, dated May 12, 2003.”’

§2223. Information technology: additional re-
sponsibilities of Chief Information Officers

(a) ADDITIONAL RESPONSIBILITIES OF CHIEF IN-
FORMATION OFFICER OF DEPARTMENT OF DE-
FENSE.—In addition to the responsibilities pro-
vided for in chapter 35 of title 44 and in section
11315 of title 40, the Chief Information Officer of
the Department of Defense shall—

(1) review and provide recommendations to
the Secretary of Defense on Department of De-
fense budget requests for information tech-
nology and national security systems;

(2) ensure the interoperability of informa-
tion technology and national security systems
throughout the Department of Defense;

(3) ensure that information technology and
national security systems standards that will
apply throughout the Department of Defense
are prescribed;

(4) provide for the elimination of duplicate
information technology and national security
systems within and between the military de-
partments and Defense Agencies; and

(5) maintain a consolidated inventory of De-
partment of Defense mission critical and mis-
sion essential information systems, identify
interfaces between those systems and other in-
formation systems, and develop and maintain
contingency plans for responding to a disrup-
tion in the operation of any of those informa-
tion systems.

(b) ADDITIONAL RESPONSIBILITIES OF CHIEF IN-
FORMATION OFFICER OF MILITARY DEPART-
MENTS.—In addition to the responsibilities pro-
vided for in chapter 35 of title 44 and in section
11315 of title 40, the Chief Information Officer of
a military department, with respect to the mili-
tary department concerned, shall—

(1) review budget requests for all informa-
tion technology and national security sys-
tems;

(2) ensure that information technology and
national security systems are in compliance
with standards of the Government and the De-
partment of Defense;
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(3) ensure that information technology and
national security systems are interoperable
with other relevant information technology
and national security systems of the Govern-
ment and the Department of Defense; and

(4) coordinate with the Joint Staff with re-
spect to information technology and national
security systems.

(c) DEFINITIONS.—In this section:

(1) The term ‘‘Chief Information Officer”
means the senior official designated by the
Secretary of Defense or a Secretary of a mili-
tary department pursuant to section 3506 of
title 44.

(2) The term ‘“‘information technology’ has
the meaning given that term by section 11101
of title 40.

(3) The term ‘‘national security system’ has
the meaning given that term by section
3542(b)(2) of title 44.

(Added Pub. L. 105261, div. A, title III,
§331(a)(1), Oct. 17, 1998, 112 Stat. 1967; amended
Pub. L. 106-398, §1 [[div. A], title VIII, §811(a)],
Oct. 30, 2000, 114 Stat. 1654, 1654A-210; Pub. L.
107-217, §3(b)(1), Aug. 21, 2002, 116 Stat. 1295; Pub.
L. 109-364, div. A, title IX, §906(b), Oct. 17, 2006,
120 Stat. 2354.)

AMENDMENTS

2006—Subsec. (c)(3). Pub. L. 109-364 substituted ‘‘sec-
tion 3542(b)(2) of title 44" for ‘‘section 11103 of title 40”.

2002—Subsecs. (a), (b). Pub. L. 107-217, §3(b)(1)(A), (B),
substituted ‘‘section 11315 of title 40’ for ‘‘section 5125
of the Clinger-Cohen Act of 1996 (40 U.S.C. 1425)”’ in in-
troductory provisions.

Subsec. (c)(2). Pub. L. 107-217, §3(b)(1)(C), substituted
“‘section 11101 of title 40 for ‘‘section 5002 of the
Clinger-Cohen Act of 1996 (40 U.S.C. 1401)”.

Subsec. (¢)(3). Pub. L. 107-217, §3(b)(1)(D), substituted
‘“‘section 11103 of title 40 for ‘‘section 5142 of the
Clinger-Cohen Act of 1996 (40 U.S.C. 1452)”.

2000—Subsec. (a)(5). Pub. L. 106-398 added par. (5).

EFFECTIVE DATE

Pub. L. 105-261, div. A, title III, §331(b), Oct. 17, 1998,
112 Stat. 1968, provided that: ‘‘Section 2223 of title 10,
United States Code, as added by subsection (a), shall
take effect on October 1, 1998.”

OZONE WIDGET FRAMEWORK

Pub. L. 112-81, div. A, title IX, §924, Dec. 31, 2011, 125
Stat. 1539, provided that:

‘‘(a) MECHANISM FOR INTERNET PUBLICATION OF INFOR-
MATION FOR DEVELOPMENT OF ANALYSIS TOOLS AND AP-
PLICATIONS.—The Chief Information Officer of the De-
partment of Defense, acting through the Director of the
Defense Information Systems Agency, shall implement
a mechanism to publish and maintain on the public
Internet the application programming interface speci-
fications, a developer’s toolkit, source code, and such
other information on, and resources for, the Ozone
Widget Framework (OWF) as the Chief Information Of-
ficer considers necessary to permit individuals and
companies to develop, integrate, and test analysis tools
and applications for use by the Department of Defense
and the elements of the intelligence community.

“(b) PROCESS FOR VOLUNTARY CONTRIBUTION OF IM-
PROVEMENTS BY PRIVATE SECTOR.—In addition to the re-
quirement under subsection (a), the Chief Information
Officer shall also establish a process by which private
individuals and companies may voluntarily contribute
the following:

“(1) Improvements to the source code and docu-
mentation for the Ozone Widget Framework.

‘(2) Alternative or compatible implementations of
the published application programming interface
specifications for the Framework.
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‘‘(c) ENCOURAGEMENT OF USE AND DEVELOPMENT.—The
Chief Information Officer shall, whenever practicable,
encourage and foster the use, support, development,
and enhancement of the Ozone Widget Framework by
the computer industry and commercial information
technology vendors, including the development of tools
that are compatible with the Framework.”’

CONTINUOUS MONITORING OF DEPARTMENT OF DEFENSE
INFORMATION SYSTEMS FOR CYBERSECURITY

Pub. L. 111-383, div. A, title IX, §931, Jan. 7, 2011, 124
Stat. 4334, provided that:

‘‘(a) IN GENERAL.—The Secretary of Defense shall di-
rect the Chief Information Officer of the Department of
Defense to work, in coordination with the Chief Infor-
mation Officers of the military departments and the
Defense Agencies and with senior cybersecurity and in-
formation assurance officials within the Department of
Defense and otherwise within the Federal Government,
to achieve, to the extent practicable, the following:

‘(1) The continuous prioritization of the policies,
principles, standards, and guidelines developed under
section 20 of the National Institute of Standards and
Technology Act (15 U.S.C. 278g-3) with agencies and
offices operating or exercising control of national se-
curity systems (including the National Security
Agency) based upon the evolving threat of informa-
tion security incidents with respect to national secu-
rity systems, the vulnerability of such systems to
such incidents, and the consequences of information
security incidents involving such systems.

‘“(2) The automation of continuous monitoring of
the effectiveness of the information security policies,
procedures, and practices within the information in-
frastructure of the Department of Defense, and the
compliance of that infrastructure with such policies,
procedures, and practices, including automation of—

‘“(A) management, operational, and technical
controls of every information system identified in
the inventory required under section 3505(c) of title
44, United States Code; and

‘(B) management, operational, and technical con-
trols relied on for evaluations under section 3545 of
title 44, United States Code.

‘‘(b) DEFINITIONS.—In this section:

‘(1) The term ‘information security
means an occurrence that—

‘“(A) actually or potentially jeopardizes the con-
fidentiality, integrity, or availability of an infor-
mation system or the information such system
processes, stores, or transmits; or

‘“(B) constitutes a violation or imminent threat
of violation of security policies, security proce-
dures, or acceptable use policies with respect to an
information system.

‘(2) The term ‘information infrastructure’ means
the underlying framework, equipment, and software
that an information system and related assets rely on
to process, transmit, receive, or store information
electronically.

‘(3) The term ‘national security system’ has the
meaning given that term in section 3542(b)(2) of title
44, United States Code.”’

incident’

§2223a. Information technology acquisition plan-
ning and oversight requirements

(a) ESTABLISHMENT OF PROGRAM.—The Sec-
retary of Defense shall establish a program to
improve the planning and oversight processes
for the acquisition of major automated informa-
tion systems by the Department of Defense.

(b) PROGRAM COMPONENTS.—The program es-
tablished under subsection (a) shall include—

(1) a documented process for information
technology acquisition planning, requirements
development and management, project man-
agement and oversight, earned value manage-
ment, and risk management;

TITLE 10—ARMED FORCES

Page 1130

(2) the development of appropriate metrics
that can be implemented and monitored on a
real-time basis for performance measurement
of—

(A) processes and development status of
investments in major automated informa-
tion system programs;

(B) continuous process improvement of
such programs; and

(C) achievement of program and invest-
ment outcomes;

(3) a process to ensure that key program per-
sonnel have an appropriate level of experience,
training, and education in the planning, acqui-
sition, execution, management, and oversight
of information technology systems;

(4) a process to ensure sufficient resources
and infrastructure capacity for test and eval-
uation of information technology systems;

(5) a process to ensure that military depart-
ments and Defense Agencies adhere to estab-
lished processes and requirements relating to
the planning, acquisition, execution, manage-
ment, and oversight of information technology
programs and developments; and

(6) a process under which an appropriate De-
partment of Defense official may intervene or
terminate the funding of an information tech-
nology investment if the investment is at risk
of not achieving major project milestones.

(Added Pub. L. 111-383, div. A, title VIII,
§805(a)(1), Jan. 7, 2011, 124 Stat. 4259.)

DATA SERVERS AND CENTERS

Pub. L. 112-81, div. B, title XXVIII, §2867, Dec. 31,
2011, 125 Stat. 1704, provided that:
‘‘(a) LIMITATIONS ON OBLIGATION OF FUNDS.—
‘(1) LIMITATIONS.—

‘(A) BEFORE PERFORMANCE PLAN.—During the pe-
riod beginning on the date of the enactment of this
Act [Dec. 31, 2011] and ending on May 1, 2012, a de-
partment, agency, or component of the Department
of Defense may not obligate funds for a data server
farm or data center unless approved by the Chief
Information Officer of the Department of Defense
or the Chief Information Officer of a component of
the Department to whom the Chief Information Of-
ficer of the Department has specifically delegated
such approval authority.

‘(B) UNDER PERFORMANCE PLAN.—After May 1,
2012, a department, agency, or component of the De-
partment may not obligate funds for a data center,
or any information systems technology used there-
in, unless that obligation is in accordance with the
performance plan required by subsection (b) and is
approved as described in subparagraph (A).

‘“(2) REQUIREMENTS FOR APPROVALS.—

‘‘(A) BEFORE PERFORMANCE PLAN.—An approval of
the obligation of funds may not be granted under
paragraph (1)(A) unless the official granting the ap-
proval determines, in writing, that existing re-
sources of the agency, component, or element con-
cerned cannot affordably or practically be used or
modified to meet the requirements to be met
through the obligation of funds.

‘(B) UNDER PERFORMANCE PLAN.—An approval of
the obligation of funds may not be granted under
paragraph (1)(B) unless the official granting the ap-
proval determines that—

‘(i) existing resources of the Department do not
meet the operation requirements to be met
through the obligation of funds; and

‘“(ii) the proposed obligation is in accordance
with the performance standards and measures es-
tablished by the Chief Information Officer of the
Department under subsection (b).
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‘“(3) REPORTS.—Not later than 30 days after the end
of each calendar quarter, each Chief Information Offi-
cer of a component of the Department who grants an
approval under paragraph (1) during such calendar
quarter shall submit to the Chief Information Officer
of the Department a report on the approval or ap-
provals so granted during such calendar quarter.

‘“(b) PERFORMANCE PLAN FOR REDUCTION OF RE-
SOURCES REQUIRED FOR DATA SERVERS AND CENTERS.—

‘(1) COMPONENT PLANS.—

‘““(A) IN GENERAL.—Not later than January 15,
2012, the Secretaries of the military departments
and the heads of the Defense Agencies shall each
submit to the Chief Information Officer of the De-
partment a plan for the department or agency con-
cerned to achieve the following:

‘(1) A reduction in the square feet of floor space
devoted to information systems technologies, at-
tendant support technologies, and operations
within data centers.

‘“(ii) A reduction in the use of all utilities nec-
essary to power and cool information systems
technologies and data centers.

‘(iii) An increase in multi-organizational utili-
zation of data centers, information systems tech-
nologies, and associated resources.

‘“(iv) A reduction in the investment for capital
infrastructure or equipment required to support
data centers as measured in cost per megawatt of
data storage.

“(v) A reduction in the number of commercial
and government developed applications running
on data servers and within data centers.

“(vi) A reduction in the number of government
and vendor provided full-time equivalent person-
nel, and in the cost of labor, associated with the
operation of data servers and data centers.

‘(B) SPECIFICATION OF REQUIRED ELEMENTS.—The
Chief Information Officer of the Department shall
specify the particular performance standards and
measures and implementation elements to be in-
cluded in the plans submitted under this paragraph,
including specific goals and schedules for achieving
the matters specified in subparagraph (A).

‘‘(2) DEFENSE-WIDE PLAN.—

‘‘(A) IN GENERAL.—Not later than April 1, 2012, the
Chief Information Officer of the Department shall
submit to the congressional defense committees
[Committees on Armed Services and Appropriations
of the Senate and the House of Representatives] a
performance plan for a reduction in the resources
required for data centers and information systems
technologies Department-wide. The plan shall be
based upon and incorporate appropriate elements of
the plans submitted under paragraph (1).

“(B) ELEMENTS.—The performance plan required
under this paragraph shall include the following:

‘(i) A Department-wide performance plan for
achieving the matters specified in paragraph
(1)(A), including performance standards and
measures for data centers and information sys-
tems technologies, goals and schedules for achiev-
ing such matters, and an estimate of cost savings
anticipated through implementation of the plan.

“(ii) A Department-wide strategy for each of
the following:

‘“(I) Desktop,
virtualization.

‘“(IT) Transitioning to cloud computing.

‘“(IIT) Migration of Defense data and govern-
ment-provided services from Department-owned
and operated data centers to cloud computing
services generally available within the private
sector that provide a better capability at a
lower cost with the same or greater degree of
security.

“(IV) Utilization of private sector-managed
security services for data centers and cloud
computing services.

(V) A finite set of metrics to accurately and
transparently report on data center infrastruc-

laptop, and mobile device
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ture (space, power and cooling): age, cost, ca-
pacity, usage, energy efficiency and utilization,
accompanied with the aggregate data for each
data center site in use by the Department in ex-
cess of 100 kilowatts of information technology
power demand.

“(VI) Transitioning to just-in-time delivery of
Department-owned data center infrastructure
(space, power and cooling) through use of modu-
lar data center technology and integrated data
center infrastructure management software.

‘“(3) RESPONSIBILITY.—The Chief Information Officer
of the Department shall discharge the responsibility
for establishing performance standards and measures
for data centers and information systems tech-
nologies for purposes of this subsection. Such respon-
sibility may not be delegated.

‘‘(c) EXCEPTION.—The Chief Information Officer of the
Department and the Chief Information Officer of the
Intelligence Community may jointly exempt from the
applicability of this section such intelligence compo-
nents of the Department of Defense (and the programs
and activities thereof) that are funded through the Na-
tional Intelligence Program (NIP) as the Chief Informa-
tion Officers consider appropriate.

“(d) REPORTS ON COST SAVINGS.—

‘(1) IN GENERAL.—Not later than March 1 of each
fiscal year, and ending in fiscal year 2016, the Chief
Information Officer of the Department shall submit
to the appropriate committees of Congress a report
on the cost savings, cost reductions, cost avoidances,
and performance gains achieved, and anticipated to
be achieved, as of the date of such report as a result
of activities undertaken under this section.

‘(2) APPROPRIATE COMMITTEES OF CONGRESS DE-
FINED.—In this subsection, the term ‘appropriate
committees of Congress’ means—

““(A) the Committee on Armed Services, the Com-
mittee on Appropriations, and the Select Commit-
tee on Intelligence of the Senate; and

‘(B) the Committee on Armed Services, the Com-
mittee on Appropriations, and the Permanent Se-
lect Committee on Intelligence of the House of Rep-
resentatives.”

§ 2224. Defense Information Assurance Program

(a) DEFENSE INFORMATION ASSURANCE PRO-
GRAM.—The Secretary of Defense shall carry out
a program, to be known as the ‘‘Defense Infor-
mation Assurance Program’’, to protect and de-
fend Department of Defense information, infor-
mation systems, and information networks that
are critical to the Department and the armed
forces during day-to-day operations and oper-
ations in times of crisis.

(b) OBJECTIVES OF THE PROGRAM.—The objec-
tives of the program shall be to provide continu-
ously for the availability, integrity, authentica-
tion, confidentiality, nonrepudiation, and rapid
restitution of information and information sys-
tems that are essential elements of the Defense
Information Infrastructure.

(c) PROGRAM STRATEGY.—In carrying out the
program, the Secretary shall develop a program
strategy that encompasses those actions nec-
essary to assure the readiness, reliability, con-
tinuity, and integrity of Defense information
systems, networks, and infrastructure, including
through compliance with subchapter II of chap-
ter 35 of title 44, including through compliance
with subchapter III of chapter 35 of title 44. The
program strategy shall include the following:

(1) A vulnerability and threat assessment of
elements of the defense and supporting non-
defense information infrastructures that are
essential to the operations of the Department
and the armed forces.
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(2) Development of essential information as-
surances technologies and programs.

(3) Organization of the Department, the
armed forces, and supporting activities to de-
fend against information warfare.

(4) Joint activities of the Department with
other departments and agencies of the Govern-
ment, State and local agencies, and elements
of the national information infrastructure.

(5) The conduct of exercises, war games, sim-
ulations, experiments, and other activities de-
signed to prepare the Department to respond
to information warfare threats.

(6) Development of proposed legislation that
the Secretary considers necessary for imple-
menting the program or for otherwise respond-
ing to the information warfare threat.

(d) COORDINATION.—In carrying out the pro-
gram, the Secretary shall coordinate, as appro-
priate, with the head of any relevant Federal
agency and with representatives of those na-
tional critical information infrastructure sys-
tems that are essential to the operations of the
Department and the armed forces on informa-
tion assurance measures necessary to the pro-
tection of these systems.

[(e) Repealed. Pub. L. 108-136, div. A, title X,
§1031(a)(12), Nov. 24, 2003, 117 Stat. 1597.]

(f) INFORMATION ASSURANCE TEST BED.—The
Secretary shall develop an information assur-
ance test bed within the Department of Defense
to provide—

(1) an integrated organization structure to
plan and facilitate the conduct of simulations,
war games, exercises, experiments, and other
activities to prepare and inform the Depart-
ment regarding information warfare threats;
and

(2) organization and planning means for the
conduct by the Department of the integrated
or joint exercises and experiments with ele-
ments of the national information systems in-
frastructure and other non-Department of De-
fense organizations that are responsible for
the oversight and management of critical in-
formation systems and infrastructures on
which the Department, the armed forces, and
supporting activities depend for the conduct of
daily operations and operations during crisis.

(Added Pub. L. 106-65, div. A, title X, §1043(a),
Oct. 5, 1999, 113 Stat. 760; amended Pub. L.
106-398, §1 [[div. A], title X, §1063], Oct. 30, 2000,
114 Stat. 1654, 1654A-274; Pub. L. 107-296, title X,
§1001(c)(1)(B), Nov. 25, 2002, 116 Stat. 2267; Pub.
L. 107-347, title III, §301(c)(1)(B), Dec. 17, 2002, 116
Stat. 2955; Pub. L. 108-136, div. A, title X,
§1031(a)(12), Nov. 24, 2003, 117 Stat. 1597; Pub. L.
108-375, div. A, title X, §1084(d)(17), Oct. 28, 2004,
118 Stat. 2062.)

AMENDMENTS

2004—Subsec. (c). Pub. L. 108-375 substituted ‘‘sub-
chapter II”’ for ‘‘subtitle II”” in introductory provisions.

2003—Subsec. (e). Pub. L. 108-136 struck out subsec.
(e) which directed the Secretary of Defense to annually
submit to Congress a report on the Defense Information
Assurance Program.

2002—Subsec. (b). Pub. L. 107-296, §1001(c)(1)(B)(i), and
Pub. L. 107-347, §301(c)(1)(B)(i), amended subsec. (b)
identically, substituting ‘‘Objectives of the Program’
for ‘“‘Objectives and Minimum Requirements’ in head-
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ing and striking out par. (1) designation before ‘‘The
objectives’.

Subsec. (b)(2). Pub. L. 107-347, §301(c)(1)(B)(ii), struck
out par. (2) which read as follows: ‘“The program shall
at a minimum meet the requirements of sections 3534
and 35635 of title 44.”

Pub. L. 107-296, §1001(c)(1)(B)(ii), which directed the
striking out of ‘(2) the program shall at a minimum
meet the requirements of section 3534 and 3535 of title
44, United States Code.” could not be executed. See
above par.

Subsec. (c). Pub. L. 107-347, §301(c)(1)(B)(iii), inserted
‘‘, including through compliance with subchapter III of
chapter 35 of title 44 after ‘‘infrastructure’ in intro-
ductory provisions.

Pub. L. 107-296, §1001(c)(1)(B)(iii), inserted
¢“, including through compliance with subtitle II of
chapter 35 of title 44 after ‘‘infrastructure’ in intro-
ductory provisions.

2000—Subsec. (b). Pub. L. 106-398, §1 [[div. A], title X,
§1063(a)], substituted ‘‘OBJECTIVES AND MINIMUM RE-
QUIREMENTS’ for ‘‘OBJECTIVES OF THE PROGRAM” in
heading, designated existing provisions as par. (1), and
added par. (2).

Subsec. (e)(7). Pub. L. 106-398, §1 [[div. A], title X,
§1063(b)], added par. (7).

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-296 effective 60 days after
Nov. 25, 2002, see section 4 of Pub. L. 107-296, set out as
an Effective Date note under section 101 of Title 6, Do-
mestic Security.

EFFECTIVE DATE OF 2000 AMENDMENT

Amendment by Pub. L. 106-398 effective 30 days after
Oct. 30, 2000, see section 1 [[div. A], title X, §1065] of
Pub. L. 106-398, set out as an Effective Date note under
section 3531 of Title 44, Public Printing and Documents.

INSIDER THREAT DETECTION

Pub. L. 112-81, div. A, title IX, §922, Dec. 31, 2011, 125
Stat. 1537, provided that:

‘“(a) PROGRAM REQUIRED.—The Secretary of Defense
shall establish a program for information sharing pro-
tection and insider threat mitigation for the informa-
tion systems of the Department of Defense to detect
unauthorized access to, use of, or transmission of clas-
sified or controlled unclassified information.

‘“(b) ELEMENTS.—The program established under sub-
section (a) shall include the following:

‘(1) Technology solutions for deployment within
the Department of Defense that allow for centralized
monitoring and detection of unauthorized activities,
including—

““(A) monitoring the use of external ports and
read and write capability controls;

‘(B) disabling the removable media ports of com-
puters physically or electronically;

“(C) electronic auditing and reporting of unusual
and unauthorized user activities;

‘(D) using data-loss prevention and data-rights
management technology to prevent the unauthor-
ized export of information from a network or to
render such information unusable in the event of
the unauthorized export of such information;

‘““(E) a roles-based access certification system;

“(F) cross-domain guards for transfers of informa-
tion between different networks; and

“(G) patch management for software and security
updates.

‘(2) Policies and procedures to support such pro-
gram, including special consideration for policies and
procedures related to international and interagency
partners and activities in support of ongoing oper-
ations in areas of hostilities.

‘“(3) A governance structure and process that inte-
grates information security and sharing technologies
with the policies and procedures referred to in para-
graph (2). Such structure and process shall include—
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‘“(A) coordination with the existing security
clearance and suitability review process;

‘“(B) coordination of existing anomaly detection
techniques, including those wused in counter-
intelligence investigation or personnel screening
activities; and

‘(C) updating and expediting of the classification
review and marking process.

‘“(4) A continuing analysis of—

‘“(A) gaps in security measures under the pro-
gram; and

‘“(B) technology, policies, and processes needed to
increase the capability of the program beyond the
initially established full operating capability to ad-
dress such gaps.

‘“(5) A baseline analysis framework that includes
measures of performance and effectiveness.

‘(6) A plan for how to ensure related security meas-
ures are put in place for other departments or agen-
cies with access to Department of Defense networks.

(T A plan for enforcement to ensure that the pro-
gram is being applied and implemented on a uniform
and consistent basis.

‘‘(c) OPERATING CAPABILITY.—The Secretary shall en-
sure the program established under subsection (a)—

‘(1) achieves initial operating capability not later
than October 1, 2012; and

‘(2) achieves full operating capability not later
than October 1, 2013.

“(d) REPORT.—Not later than 90 days after the date of
the enactment of this Act [Dec. 31, 2011], the Secretary
shall submit to the congressional defense committees
[Committees on Armed Services and Appropriations of
the Senate and the House of Representatives] a report
that includes—

‘(1) the implementation plan for the program es-
tablished under subsection (a);

‘(2) the resources required to implement the pro-
gram;

““(3) specific efforts to ensure that implementation
does not negatively impact activities in support of
ongoing operations in areas of hostilities;

‘“(4) a definition of the capabilities that will be
achieved at initial operating capability and full oper-
ating capability, respectively; and

‘() a description of any other issues related to
such implementation that the Secretary considers
appropriate.

‘‘(e) BRIEFING REQUIREMENT.—The Secretary shall
provide briefings to the Committees on Armed Services
of the House of Representatives and the Senate as fol-
lows:

‘(1) Not later than 90 days after the date of the en-
actment of this Act [Dec. 31, 2011], a briefing describ-
ing the governance structure referred to in sub-
section (b)(3).

‘(2) Not later than 120 days after the date of the en-
actment of this Act, a briefing detailing the inven-
tory and status of technology solutions deployment
referred to in subsection (b)(1), including an identi-
fication of the total number of host platforms
planned for such deployment, the current number of
host platforms that provide appropriate security, and
the funding and timeline for remaining deployment.

‘(3) Not later than 180 days after the date of the en-
actment of this Act, a briefing detailing the policies
and procedures referred to in subsection (b)(2), in-
cluding an assessment of the effectiveness of such
policies and procedures and an assessment of the po-
tential impact of such policies and procedures on in-
formation sharing within the Department of Defense
and with interagency and international partners.

“(f) BUDGET SUBMISSION.—On the date on which the
President submits to Congress the budget under section
1105 of title 31, United States Code, for each of fiscal
years 2014 through 2019, the Secretary of Defense shall
submit to the congressional defense committees [Com-
mittees on Armed Services and Appropriations of the
Senate and the House of Representatives] an identifica-
tion of the resources requested in such budget to carry
out the program established under subsection (a).”
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STRATEGY TO ACQUIRE CAPABILITIES TO DETECT
PREVIOUSLY UNKNOWN CYBER ATTACKS

Pub. L. 112-81, div. A, title IX, §953, Dec. 31, 2011, 125
Stat. 1550, provided that:

‘‘(a) IN GENERAL.—The Secretary of Defense shall de-
velop and implement a plan to augment the
cybersecurity strategy of the Department of Defense
through the acquisition of advanced capabilities to dis-
cover and isolate penetrations and attacks that were
previously unknown and for which signatures have not
been developed for incorporation into computer intru-
sion detection and prevention systems and anti-virus
software systems.

“(b) CAPABILITIES.—

‘(1) NATURE OF CAPABILITIES.—The capabilities to
be acquired under the plan required by subsection (a)
shall—

““(A) be adequate to enable well-trained analysts
to discover the sophisticated attacks conducted by
nation-state adversaries that are categorized as ‘ad-
vanced persistent threats’;

‘(B) be appropriate for—

‘(i) endpoints or hosts;

‘(ii) network-level gateways operated by the
Defense Information Systems Agency where the
Department of Defense network connects to the
public Internet; and

‘‘(iii) global networks owned and operated by
private sector Tier 1 Internet Service Providers;
“(C) at the endpoints or hosts, add new discovery

capabilities to the Host-Based Security System of

the Department, including capabilities such as—

‘(i) automatic blocking of unauthorized soft-
ware programs and accepting approved and vetted
programs;

‘(i) constant monitoring of all key computer
attributes, settings, and operations (such as reg-
istry keys, operations running in memory, secu-
rity settings, memory tables, event logs, and
files); and

‘‘(iii) automatic baselining and remediation of
altered computer settings and files;

“(D) at the network-level gateways and internal
network peering points, include the sustainment
and enhancement of a system that is based on full-
packet capture, session reconstruction, extended
storage, and advanced analytic tools, by—

‘(i) increasing the number and skill level of the
analysts assigned to query stored data, whether
by contracting for security services, hiring and
training Government personnel, or both; and

‘‘(ii) increasing the capacity of the system to
handle the rates for data flow through the gate-
ways and the storage requirements specified by
the United States Cyber Command; and
“(BE) include the behavior-based threat detection

capabilities of Tier 1 Internet Service Providers and

other companies that operate on the global Inter-
net.

‘‘(2) SOURCE OF CAPABILITIES.—The capabilities to be
acquired shall, to the maximum extent practicable,
be acquired from commercial sources. In making de-
cisions on the procurement of such capabilities from
among competing commercial and Government pro-
viders, the Secretary shall take into consideration
the needs of other departments and agencies of the
Federal Government, State and local governments,
and critical infrastructure owned and operated by the
private sector for unclassified, affordable, and sus-
tainable commercial solutions.

“‘(c) INTEGRATION AND MANAGEMENT OF DISCOVERY CA-
PABILITIES.—The plan required by subsection (a) shall
include mechanisms for improving the standardization,
organization, and management of the security informa-
tion and event management systems that are widely
deployed across the Department of Defense to improve
the ability of United States Cyber Command to under-
stand and control the status and condition of Depart-
ment networks, including mechanisms to ensure that
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the security information and event management sys-
tems of the Department receive and correlate data col-
lected and analyses conducted at the host or endpoint,
at the network gateways, and by Internet Service Pro-
viders in order to discover new attacks reliably and
rapidly.

‘(d) PROVISION FOR CAPABILITY DEMONSTRATIONS.—
The plan required by subsection (a) shall provide for
the conduct of demonstrations, pilot projects, and
other tests on cyber test ranges and operational net-
works in order to determine and verify that the capa-
bilities to be acquired pursuant to the plan are effec-
tive, practical, and affordable.

‘“(e) REPORT.—Not later than April 1, 2012, the Sec-
retary shall submit to the congressional defense com-
mittees [Committees on Armed Services and Appro-
priations of the Senate and the House of Representa-
tives] a report on the plan required by subsection (a).
The report shall set forth the plan and include a com-
prehensive description of the actions being undertaken
by the Department to implement the plan.”

STRATEGY ON COMPUTER SOFTWARE ASSURANCE

Pub. L. 111-383, div. A, title IX, §932, Jan. 7, 2011, 124
Stat. 4335, provided that:

‘‘(a) STRATEGY REQUIRED.—The Secretary of Defense
shall develop and implement, by not later than October
1, 2011, a strategy for assuring the security of software
and software-based applications for all covered sys-
tems.

‘“(b) COVERED SYSTEMS.—For purposes of this section,
a covered system is any critical information system or
weapon system of the Department of Defense, including
the following:

‘(1) A major system, as that term is defined in sec-
tion 2302(5) of title 10, United States Code.

‘“(2) A national security system, as that term is de-
fined in section 3542(b)(2) of title 44, United States
Code.

‘“(3) Any Department of Defense information sys-
tem categorized as Mission Assurance Category I.

‘“(4) Any Department of Defense information sys-
tem categorized as Mission Assurance Category II in
accordance with Department of Defense Directive
8500.01E.

‘‘(¢c) ELEMENTS.—The strategy required by subsection
(a) shall include the following:

‘(1) Policy and regulations on the following:

‘“(A) Software assurance generally.

‘(B) Contract requirements for software assur-
ance for covered systems in development and pro-
duction.

““(C) Inclusion of software assurance in milestone
reviews and milestone approvals.

‘(D) Rigorous test and evaluation of software as-
surance in development, acceptance, and oper-
ational tests.

‘“(E) Certification and accreditation requirements
for software assurance for new systems and for up-
dates for legacy systems, including mechanisms to
monitor and enforce reciprocity of certification and
accreditation processes among the military depart-
ments and Defense Agencies.

‘“(F) Remediation in legacy systems of critical
software assurance deficiencies that are defined as
critical in accordance with the Application Secu-
rity Technical Implementation Guide of the De-
fense Information Systems Agency.

‘“(2) Allocation of adequate facilities and other re-
sources for test and evaluation and certification and
accreditation of software to meet applicable require-
ments for research and development, systems acquisi-
tion, and operations.

‘“(3) Mechanisms for protection against compromise
of information systems through the supply chain or
cyber attack by acquiring and improving automated
tools for—

‘“(A) assuring the security of software and soft-
ware applications during software development;

‘(B) detecting vulnerabilities during testing of
software; and
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“(C) detecting intrusions during real-time mon-
itoring of software applications.

‘“(4) Mechanisms providing the Department of De-
fense with the capabilities—

“‘(A) to monitor systems and applications in order
to detect and defeat attempts to penetrate or dis-
able such systems and applications; and

“(B) to ensure that such monitoring capabilities
are integrated into the Department of Defense sys-
tem of cyber defense-in-depth capabilities.

‘“(56) An update to Committee for National Security
Systems Instruction No. 4009, entitled ‘National In-
formation Assurance Glossary’, to include a standard
definition for software security assurance.

“(6) Either—

““(A) mechanisms to ensure that vulnerable Mis-
sion Assurance Category III information systems, if
penetrated, cannot be used as a foundation for pen-
etration of protected covered systems, and means
for assessing the effectiveness of such mechanisms;
or

‘“(B) plans to address critical vulnerabilities in
Mission Assurance Category III information sys-
tems to prevent their use for intrusions of Mission
Assurance Category I systems and Mission Assur-
ance Category II systems.

“(M A funding mechanism for remediation of criti-
cal software assurance vulnerabilities in legacy sys-
tems.

‘“(d) REPORT.—Not later than October 1, 2011, the Sec-
retary of Defense shall submit to the congressional de-
fense committees [Committees on Armed Services and
Appropriations of the Senate and the House of Rep-
resentatives] a report on the strategy required by sub-
section (a). The report shall include the following:

‘(1) A description of the current status of the strat-
egy required by subsection (a) and of the implementa-
tion of the strategy, including a description of the
role of the strategy in the risk management by the
Department regarding the supply chain and in oper-
ational planning for cyber security.

“(2) A description of the risks, if any, that the De-
partment will accept in the strategy due to limita-
tions on funds or other applicable constraints.”

INSTITUTE FOR DEFENSE COMPUTER SECURITY AND
INFORMATION PROTECTION

Pub. L. 106-398, §1 [[div. A], title IX, §921], Oct. 30,
2000, 114 Stat. 1654, 16564A-233, provided that:

‘“‘(a) ESTABLISHMENT.—The Secretary of Defense shall
establish an Institute for Defense Computer Security
and Information Protection.

““(b) M1ssION.—The Secretary shall require the insti-
tute—

(1) to conduct research and technology develop-
ment that is relevant to foreseeable computer and
network security requirements and information as-
surance requirements of the Department of Defense
with a principal focus on areas not being carried out
by other organizations in the private or public sector;
and

‘(2) to facilitate the exchange of information re-
garding cyberthreats, technology, tools, and other
relevant issues.

‘“(c) CONTRACTOR OPERATION.—The Secretary shall
enter into a contract with a not-for-profit entity, or a
consortium of not-for-profit entities, to organize and
operate the institute. The Secretary shall use competi-
tive procedures for the selection of the contractor to
the extent determined necessary by the Secretary.

‘‘(d) FUNDING.—Of the amount authorized to be appro-
priated by section 301(5) [114 Stat. 1654A-52], $5,000,000
shall be available for the Institute for Defense Com-
puter Security and Information Protection.

‘‘(e) REPORT.—Not later than April 1, 2001, the Sec-
retary shall submit to the congressional defense com-
mittees [Committees on Armed Services and Appro-
priations of the Senate and the House of Representa-
tives] the Secretary’s plan for implementing this sec-
tion.”
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§ 2224a. Information security: continued applica-
bility of expiring Governmentwide require-
ments to the Department of Defense

(a) IN GENERAL.—The provisions of subchapter
II of chapter 35 of title 44 shall continue to apply
through September 30, 2004, with respect to the
Department of Defense, notwithstanding the ex-
piration of authority under section 35361 of such
title.

(b) RESPONSIBILITIES.—In administering the
provisions of subchapter II of chapter 35 of title
44 with respect to the Department of Defense
after the expiration of authority under section
36361 of such title, the Secretary of Defense
shall perform the duties set forth in that sub-
chapter for the Director of the Office of Manage-
ment and Budget.

(Added Pub. L. 107-314, div. A,
§1052(b)(1), Dec. 2, 2002, 116 Stat. 2648.)

REFERENCES IN TEXT

title X,

Provisions relating to the expiration of authority of
subchapter II of chapter 35 of title 44, referred to in
text, did not appear in section 3536 of title 44 subse-
quent to the general revision of subchapter II by Pub.
L. 107-296, title X, §1001(b)(1), Nov. 25, 2002, 116 Stat.
2259.

§2225. Information technology purchases: track-
ing and management

(a) COLLECTION OF DATA REQUIRED.—To im-
prove tracking and management of information
technology products and services by the Depart-
ment of Defense, the Secretary of Defense shall
provide for the collection of the data described
in subsection (b) for each purchase of such prod-
ucts or services made by a military department
or Defense Agency in excess of the simplified ac-
quisition threshold, regardless of whether such a
purchase is made in the form of a contract, task
order, delivery order, military interdepart-
mental purchase request, or any other form of
interagency agreement.

(b) DATA To BE COLLECTED.—The data required
to be collected under subsection (a) includes the
following:

(1) The products or services purchased.

(2) Whether the products or services are cat-
egorized as commercially available off-the-
shelf items, other commercial items, non-
developmental items other than commercial
items, other noncommercial items, or serv-
ices.

(3) The total dollar amount of the purchase.

(4) The form of contracting action used to
make the purchase.

(5) In the case of a purchase made through
an agency other than the Department of De-
fense—

(A) the agency through which the purchase
is made; and

(B) the reasons for making the purchase
through that agency.

(6) The type of pricing used to make the pur-
chase (whether fixed price or another type of
pricing).

(7) The extent of competition provided in
making the purchase.

1See References in Text note below.
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(8) A statement regarding whether the pur-
chase was made from—

(A) a small business concern;

(B) a small business concern owned and
controlled by socially and economically dis-
advantaged individuals; or

(C) a small business concern owned and
controlled by women.

(9) A statement regarding whether the pur-
chase was made in compliance with the plan-
ning requirements under sections 11312 and
11313 of title 40.

(c) RESPONSIBILITY TO ENSURE FAIRNESS OF
CERTAIN PRICES.—The head of each contracting
activity in the Department of Defense shall have
responsibility for ensuring the fairness and rea-
sonableness of unit prices paid by the contract-
ing activity for information technology prod-
ucts and services that are frequently purchased
commercially available off-the-shelf items.

(d) LIMITATION ON CERTAIN PURCHASES.—No
purchase of information technology products or
services in excess of the simplified acquisition
threshold shall be made for the Department of
Defense from a Federal agency outside the De-
partment of Defense unless—

(1) the purchase data is collected in accord-
ance with subsection (a); or
(2)(A) in the case of a purchase by a Defense

Agency, the purchase is approved by the Under

Secretary of Defense for Acquisition, Tech-

nology, and Logistics; or

(B) in the case of a purchase by a military
department, the purchase is approved by the
senior procurement executive of the military
department.

(e) ANNUAL REPORT.—Not later than March 15
of each year, the Secretary of Defense shall sub-
mit to the Committees on Armed Services of the
Senate and the House of Representatives a re-
port containing a summary of the data collected
in accordance with subsection (a).

(f) DEFINITIONS.—In this section:

(1) The term ‘‘senior procurement execu-
tive’’, with respect to a military department,
means the official designated as the senior
procurement executive for the military de-
partment for the purposes of section 1702(c) of
title 41.

(2) The term ‘‘simplified acquisition thresh-
old” has the meaning given the term in sec-
tion 134 of title 41.

(3) The term ‘‘small business concern”
means a business concern that meets the ap-
plicable size standards prescribed pursuant to
section 3(a) of the Small Business Act (156
U.S.C. 632(a)).

(4) The term ‘‘small business concern owned
and controlled by socially and economically
disadvantaged individuals’ has the meaning
given that term in section 8(d)(3)(C) of the
Small Business Act (15 U.S.C. 637(d)(3)(C)).

(5) The term ‘‘small business concern owned
and controlled by women’” has the meaning
given that term in section 8(d)(3)(D) of the
Small Business Act (156 U.S.C. 637(d)(3)(D)).

(Added Pub. L. 106-398, §1 [[div. A], title VIII,
§812(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-212;
amended Pub. L. 108-178, §4(b)(2), Dec. 15, 2003,
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117 Stat. 2640; Pub. L. 109-364, div. A, title X,
§1071(a)(2), Oct. 17, 2006, 120 Stat. 2398; Pub. L.
111-350, §5(b)(6), Jan. 4, 2011, 124 Stat. 3842.)

AMENDMENTS

2011—Subsec. (£)(1). Pub. L. 111-350, §5(b)(6)(A), sub-
stituted ‘‘section 1702(c) of title 41" for ‘‘section 16(c) of
the Office of Federal Procurement Policy Act (41 U.S.C.
414(c))”.

Subsec. (f)(2). Pub. L. 111-350, §5(b)(6)(B), substituted
‘“‘section 134 of title 41 for ‘‘section 4(11) of the Office
of Federal Procurement Policy Act (41 U.S.C. 403(11))”.

2006—Subsec. (f)(1). Pub. L. 109-364 substituted ‘‘sec-
tion 16(c) of the Office of Federal Procurement Policy
Act (41 U.S.C. 414(c))” for ‘‘section 16(3) of the Office of
Federal Procurement Policy Act (41 U.S.C. 414(3))”’.

2003—Subsec. (b)(9). Pub. L. 108-178 substituted ‘‘sec-
tions 11312 and 11313 of title 40" for ‘‘sections 5122 and
5123 of the Clinger-Cohen Act of 1996 (40 U.S.C. 1422,
1423)”.

EFFECTIVE DATE OF 2003 AMENDMENT

Amendment by Pub. L. 108-178 effective Aug. 21, 2002,
see section 5 of Pub. L. 108-178, set out as a note under
section 5334 of Title 5, Government Organization and
Employees.

DEMONSTRATION AND PILOT PROJECTS ON
CYBERSECURITY

Pub. L. 111-383, div. A, title II, §215, Jan. 7, 2011, 124
Stat. 4165, provided that:

‘‘(a) DEMONSTRATION PROJECTS ON PROCESSES FOR AP-
PLICATION OF COMMERCIAL TECHNOLOGIES TO
CYBERSECURITY REQUIREMENTS.—

‘(1) PROJECTS REQUIRED.—The Secretary of Defense
and the Secretaries of the military departments shall
jointly carry out demonstration projects to assess
the feasibility and advisability of using various busi-
ness models and processes to rapidly and effectively
identify innovative commercial technologies and
apply such technologies to Department of Defense
and other cybersecurity requirements.

‘(2) SCOPE OF PROJECTS.—Any demonstration
project under paragraph (1) shall be carried out in
such a manner as to contribute to the cyber policy
review of the President and the Comprehensive Na-
tional Cybersecurity Initiative.

“(b) PILOT PROGRAMS ON CYBERSECURITY REQUIRED.—
The Secretary of Defense shall support or conduct pilot
programs on cybersecurity with respect to the follow-
ing areas:

‘(1) Threat sensing and warning for information
networks worldwide.

‘“(2) Managed security services for cybersecurity
within the defense industrial base, military depart-
ments, and combatant commands.

‘“(3) Use of private processes and infrastructure to
address threats, problems, vulnerabilities, or oppor-
tunities in cybersecurity.

‘“(4) Processes for securing the global supply chain.

‘“(5) Processes for threat sensing and security of
cloud computing infrastructure.

“‘(c) REPORTS.—

‘(1) REPORTS REQUIRED.—Not later than 240 days
after the date of the enactment of this Act [Jan. 7,
2011], and annually thereafter at or about the time of
the submittal to Congress of the budget of the Presi-
dent for a fiscal year (as submitted pursuant to sec-
tion 1105(a) of title 31, United States Code), the Sec-
retary of Defense shall, in coordination with the Sec-
retary of Homeland Security, submit to Congress a
report on any demonstration projects carried out
under subsection (a), and on the pilot projects carried
out under subsection (b), during the preceding year.

‘“(2) ELEMENTS.—Each report under this subsection
shall include the following:

‘“(A) A description and assessment of any activi-
ties under the demonstration projects and pilot
projects referred to in paragraph (1) during the pre-
ceding year.
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‘“(B) For the pilot projects supported or con-
ducted under subsection (b)(2)—

‘(i) a quantitative and qualitative assessment
of the extent to which managed security services
covered by the pilot project could provide effec-
tive and affordable cybersecurity capabilities for
components of the Department of Defense and for
entities in the defense industrial base, and an as-
sessment whether such services could be expanded
rapidly to a large scale without exceeding the
ability of the Federal Government to manage
such expansion; and

‘“(ii) an assessment of whether managed secu-
rity services are compatible with the
cybersecurity strategy of the Department of De-
fense with respect to conducting an active, in-
depth defense under the direction of United
States Cyber Command.

“(C) For the pilot projects supported or conducted
under subsection (b)(3)—

‘(i) a description of any performance metrics
established for purposes of the pilot project, and
a description of any processes developed for pur-
poses of accountability and governance under any
partnership under the pilot project; and

‘(ii) an assessment of the role a partnership
such as a partnership under the pilot project
would play in the acquisition of cyberspace capa-
bilities by the Department of Defense, including a
role with respect to the development and ap-
proval of requirements, approval and oversight of
acquiring capabilities, test and evaluation of new
capabilities, and budgeting for new capabilities.
‘(D) For the pilot projects supported or con-

ducted under subsection (b)(4)—

‘(i) a framework and taxonomy for evaluating
practices that secure the global supply chain, as
well as practices for securely operating in an un-
certain or compromised supply chain;

‘“(ii) an assessment of the viability of applying
commercial practices for securing the global sup-
ply chain; and

“‘(iii) an assessment of the viability of applying
commercial practices for securely operating in an
uncertain or compromised supply chain.

‘“(E) For the pilot projects supported or con-
ducted under subsection (b)(5)—

‘(i) an assessment of the capabilities of Federal
Government providers to offer secure cloud com-
puting environments; and

‘‘(ii) an assessment of the capabilities of com-
mercial providers to offer secure cloud computing
environments to the Federal Government.

‘“(3) ForM.—Each report under this subsection shall
be submitted in unclassified form, but may include a
classified annex.”

IMPLEMENTATION OF NEW ACQUISITION PROCESS FOR
INFORMATION TECHNOLOGY SYSTEMS

Pub. L. 111-84, div. A, title VIII, §804, Oct. 28, 2009, 123
Stat. 2402, provided that:

‘““(a) NEW ACQUISITION PROCESS REQUIRED.—The Sec-
retary of Defense shall develop and implement a new
acquisition process for information technology sys-
tems. The acquisition process developed and imple-
mented pursuant to this subsection shall, to the extent
determined appropriate by the Secretary—

‘(1) be based on the recommendations in chapter 6
of the March 2009 report of the Defense Science Board
Task Force on Department of Defense Policies and
Procedures for the Acquisition of Information Tech-
nology; and

‘(2) be designed to include—

““(A) early and continual involvement of the user;

“(B) multiple, rapidly executed increments or re-
leases of capability;

‘“(C) early, successive prototyping to support an
evolutionary approach; and

‘(D) a modular, open-systems approach.

‘“(b) REPORT TO CONGRESS.—Not later than 270 days
after the date of the enactment of this Act [Oct. 28,
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2009], the Secretary of Defense shall submit to the Com-
mittees on Armed Services of the Senate and the House
of Representatives a report on the new acquisition
process developed pursuant to subsection (a). The re-
port required by this subsection shall, at a minimum—

‘(1) describe the new acquisition process;

‘“(2) provide an explanation for any decision by the
Secretary to deviate from the criteria established for
such process in paragraphs (1) and (2) of subsection
(a);

‘(8) provide a schedule for the implementation of
the new acquisition process;

‘“(4) identify the categories of information tech-
nology acquisitions to which such process will apply;
and

‘“(5) include the Secretary’s recommendations for
any legislation that may be required to implement
the new acquisition process.”

CLEARINGHOUSE FOR RAPID IDENTIFICATION AND DIS-
SEMINATION OF COMMERCIAL INFORMATION TECH-
NOLOGIES

Pub. L. 110-181, div. A, title VIII, §881, Jan. 28, 2008,
122 Stat. 262, provided that:

‘‘(a) REQUIREMENT TO ESTABLISH CLEARINGHOUSE.—
Not later than 180 days after the date of the enactment
of this Act [Jan. 28, 2008], the Secretary of Defense, act-
ing through the Assistant Secretary of Defense for Net-
works and Information Integration, shall establish a
clearinghouse for identifying, assessing, and dissemi-
nating knowledge about readily available information
technologies (with an emphasis on commercial off-the-
shelf information technologies) that could support the
warfighting mission of the Department of Defense.

‘“(b) RESPONSIBILITIES.—The clearinghouse estab-
lished pursuant to subsection (a) shall be responsible
for the following:

‘(1) Developing a process to rapidly assess and set
priorities and needs for significant information tech-
nology needs of the Department of Defense that could
be met by commercial technologies, including a proc-
ess for—

““(A) aligning priorities and needs with the re-
quirements of the commanders of the combatant
command; and

“(B) proposing recommendations to the com-
manders of the combatant command of feasible
technical solutions for further evaluation.

*“(2) Identifying and assessing emerging commercial
technologies (including commercial off-the-shelf
technologies) that could support the warfighting mis-
sion of the Department of Defense, including the pri-
orities and needs identified pursuant to paragraph (1).

‘4(3) Disseminating information about commercial
technologies identified pursuant to paragraph (2) to
commanders of combatant commands and other po-
tential users of such technologies.

‘“(4) Identifying gaps in commercial technologies
and working to stimulate investment in research and
development in the public and private sectors to ad-
dress those gaps.

‘“(5) Enhancing internal data and communications
systems of the Department of Defense for sharing and
retaining information regarding commercial tech-
nology priorities and needs, technologies available to
meet such priorities and needs, and ongoing research
and development directed toward gaps in such tech-
nologies.

‘(6) Developing mechanisms, including web-based
mechanisms, to facilitate communications with in-
dustry regarding the priorities and needs of the De-
partment of Defense identified pursuant to paragraph
(1) and commercial technologies available to address
such priorities and needs.

““(7) Assisting in the development of guides to help
small information technology companies with prom-
ising technologies to understand and navigate the
funding and acquisition processes of the Department
of Defense.

*“(8) Developing methods to measure how well proc-
esses developed by the clearinghouse are being uti-

TITLE 10—ARMED FORCES

§2226

lized and to collect data on an ongoing basis to assess

the benefits of commercial technologies that are pro-

cured on the recommendation of the clearinghouse.

‘“(c) PERSONNEL.—The Secretary of Defense, acting
through the Assistant Secretary of Defense for Net-
works and Information Integration, shall provide for
the hiring and support of employees (including detail-
ees from other components of the Department of De-
fense and from other Federal departments or agencies)
to assist in identifying, assessing, and disseminating
information regarding commercial technologies under
this section.

‘‘(d) REPORT TO CONGRESS.—Not later than one year
after the date of the enactment of this Act [Jan. 28,
2008], the Secretary of Defense shall submit to the con-
gressional defense committees [Committees on Armed
Services and Appropriations of the Senate and the
House of Representatives] a report on the implementa-
tion of this section.”

TIME FOR IMPLEMENTATION; APPLICABILITY

Pub. L. 106-398, §1 [[div. A], title VIII, §812(b)], Oct.
30, 2000, 114 Stat. 1654, 16564A-214, provided that:

‘(1) The Secretary of Defense shall collect data as re-
quired under section 2225 of title 10, United States Code
(as added by subsection (a)) for all contractual actions
covered by such section entered into on or after the
date that is one year after the date of the enactment of
this Act [Oct. 30, 2000].

‘(2) Subsection (d) of such section shall apply with
respect to purchases described in that subsection for
which solicitations of offers are issued on or after the
date that is one year after the date of the enactment of
this Act.”

GAO REPORT

Pub. L. 106-398, §1 [[div. A], title VIII, §812(c)], Oct.
30, 2000, 114 Stat. 1654, 16564A-214, directed the Comptrol-
ler General to submit to committees of Congress a re-
port on the collection of data under this section not
later than 15 months after Oct. 30, 2000.

§2226. Contracted property and services: prompt
payment of vouchers

(a) REQUIREMENT.—Of the contract vouchers
that are received by the Defense Finance and
Accounting Service by means of the mechaniza-
tion of contract administration services system,
the number of such vouchers that remain unpaid
for more than 30 days as of the last day of each
month may not exceed 5 percent of the total
number of the contract vouchers so received
that remain unpaid on that day.

(b) CONTRACT VOUCHER DEFINED.—In this sec-
tion, the term ‘‘contract voucher’” means a
voucher or invoice for the payment to a contrac-
tor for services, commercial items (as defined in
section 103 of title 41), or other deliverable items
provided by the contractor under a contract
funded by the Department of Defense.

(Added Pub. L. 106-398, §1 [[div. A], title X,
§1006(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-247;
amended Pub. L. 111-350, §5(b)(7), Jan. 4, 2011, 124
Stat. 3842.)

AMENDMENTS

2011—Subsec. (b). Pub. L. 111-350 substituted ‘‘section
103 of title 41" for ‘‘section 4(12) of the Office of Federal
Procurement Policy Act (41 U.S.C. 403(12))”.

EFFECTIVE DATE

Pub. L. 106-398, §1 [[div. A], title X, §1006(b)], Oct. 30,
2000, 114 Stat. 1654, 1654A-248, provided that: ‘“‘Section
2226 of title 10, United States Code (as added by sub-
section (a)), shall take effect on December 1, 2000.”’
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CONDITIONAL REQUIREMENT FOR REPORT

Pub. L. 106-398, §1 [[div. A], title X, §1006(c)], Oct. 30,
2000, 114 Stat. 1654, 16564A-248, provided that:

‘(1) If for any month of the noncompliance reporting
period the requirement in section 2226 of title 10,
United States Code (as added by subsection (a)), is not
met, the Secretary of Defense shall submit to the Com-
mittee on Armed Services of the Senate and the Com-
mittee on Armed Services of the House of Representa-
tives a report on the magnitude of the unpaid contract
vouchers. The report for a month shall be submitted
not later than 30 days after the end of that month.

“(2) A report for a month under paragraph (1) shall
include information current as of the last day of the
month as follows:

‘“(A) The number of the vouchers received by the
Defense Finance and Accounting Service by means of
the mechanization of contract administration serv-
ices system during each month.

‘(B) The number of the vouchers so received, when-
ever received by the Defense Finance and Accounting
Service, that remain unpaid for each of the following
periods:

‘(i) Over 30 days and not more than 60 days.
‘“(ii) Over 60 days and not more than 90 days.
‘‘(iii) More than 90 days.

‘“(C) The number of the vouchers so received that
remain unpaid for the major categories of procure-
ments, as defined by the Secretary of Defense.

‘(D) The corrective actions that are necessary, and
those that are being taken, to ensure compliance
with the requirement in subsection (a).

*“(3) For purposes of this subsection:

‘““(A) The term ‘noncompliance reporting period’
means the period beginning on December 1, 2000, and
ending on November 30, 2004.

‘“(B) The term ‘contract voucher’ has the meaning
given that term in section 2226(b) of title 10, United
States Code (as added by subsection (a)).”

§2227. Electronic submission and processing of
claims for contract payments

(a) SUBMISSION OF CLAIMS.—The Secretary of
Defense shall require that any claim for pay-
ment under a Department of Defense contract
shall be submitted to the Department of Defense
in electronic form.

(b) PROCESSING.—A contracting officer, con-
tract administrator, certifying official, or other
officer or employee of the Department of De-
fense who receives a claim for payment in elec-
tronic form in accordance with subsection (a)
and is required to transmit the claim to any
other officer or employee of the Department of
Defense for processing under procedures of the
department shall transmit the claim and any
additional documentation necessary to support
the determination and payment of the claim to
such other officer or employee electronically.

(c) WAIVER AUTHORITY.—If the Secretary of
Defense determines that the requirement for
using electronic means for submitting claims
under subsection (a), or for transmitting claims
and supporting documentation under subsection
(b), is unduly burdensome in any category of
cases, the Secretary may exempt the cases in
that category from the application of the re-
quirement.

(d) IMPLEMENTATION OF REQUIREMENTS.—In im-
plementing subsections (a) and (b), the Sec-
retary of Defense shall provide for the following:

(1) Policies, requirements, and procedures
for using electronic means for the submission
of claims for payment to the Department of

Defense and for the transmission, between De-
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partment of Defense officials, of claims for
payment received in electronic form, together
with supporting documentation (such as re-
ceiving reports, contracts and contract modi-
fications, and required certifications).

(2) The format in which information can be
accepted by the corporate database of the De-
fense Finance and Accounting Service.

(3) The requirements to be included in con-
tracts regarding the electronic submission of
claims for payment by contractors.

(e) CLAIM FOR PAYMENT DEFINED.—In this sec-
tion, the term ‘‘claim for payment’” means an
invoice or any other demand or request for pay-
ment.

(Added Pub. L. 106-398, §1 [[div. A], title X,
§1008(a)(1)], Oct. 30, 2000, 114 Stat. 1654,
1654A-249.)

EFFECTIVE DATE

Pub. L. 106-398, §1 [[div. A], title X, §1008(c)], Oct. 30,
2000, 114 Stat. 1654, 1654A-250, provided that:

‘(1) Subject to paragraph (2), the Secretary of De-
fense shall apply section 2227 of title 10, United States
Code (as added by subsection (a)), with respect to con-
tracts for which solicitations of offers are issued after
June 30, 2001.

‘“(2)(A) The Secretary may delay the implementation
of section 2227 to a date after June 30, 2001, upon a find-
ing that it is impracticable to implement that section
until that later date. In no event, however, may the im-
plementation be delayed to a date after October 1, 2002.

‘(B) Upon determining to delay the implementation
of such section 2227 to a later date under subparagraph
(A), the Secretary shall promptly publish a notice of
the delay in the Federal Register. The notice shall in-
clude a specification of the later date on which the im-
plementation of that section is to begin. Not later than
30 days before the later implementation date, the Sec-
retary shall publish in the Federal Register another no-
tice that such section is being implemented beginning
on that date.”

[Notice by Department of Defense of delay in the im-
plementation of this section from June 30, 2001, until
Oct. 1, 2002, was published on Aug. 21, 2001, at 66 F.R.
43841.]

IMPLEMENTATION PLAN
Pub. L. 106-398, §1 [[div. A], title X, §1008(b)], Oct. 30,
2000, 114 Stat. 1654, 16564A-250, directed the Secretary of
Defense, not later than Mar. 30, 2001, to submit to com-

mittees of Congress a plan for the implementation of
the requirements imposed under this section.

§ 2228. Office of Corrosion Policy and Oversight

(a) OFFICE AND DIRECTOR.—(1) There is an Of-
fice of Corrosion Policy and Oversight within
the Office of the Under Secretary of Defense for
Acquisition, Technology, and Logistics.

(2) The Office shall be headed by a Director of
Corrosion Policy and Oversight, who shall be as-
signed to such position by the Under Secretary
from among civilian employees of the Depart-
ment of Defense with the qualifications de-
scribed in paragraph (3). The Director is respon-
sible in the Department of Defense to the Sec-
retary of Defense (after the Under Secretary of
Defense for Acquisition, Technology, and Logis-
tics) for the prevention and mitigation of corro-
sion of the military equipment and infrastruc-
ture of the Department of Defense. The Director
shall report directly to the Under Secretary.

(3) In order to qualify to be assigned to the po-
sition of Director, an individual shall—
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(A) have management expertise in, and pro-
fessional experience with, corrosion project
and policy implementation, including an un-
derstanding of the effects of corrosion policies
on infrastructure; research, development, test,
and evaluation; and maintenance; and

(B) have an understanding of Department of
Defense budget formulation and execution,
policy formulation, and planning and program
requirements.

(4) The Secretary of Defense shall designate
the position of Director as a critical acquisition
position under section 1733(b)(1)(C) of this title.

(b) DUTIES.—(1) The Director of Corrosion Pol-
icy and Oversight (in this section referred to as
the ““Director’’) shall oversee and coordinate ef-
forts throughout the Department of Defense to
prevent and mitigate corrosion of the military
equipment and infrastructure of the Depart-
ment. The duties under this paragraph shall in-
clude the duties specified in paragraphs (2)
through (5).

(2) The Director shall develop and recommend
any policy guidance on the prevention and miti-
gation of corrosion to be issued by the Secretary
of Defense.

(3) The Director shall review the programs and
funding levels proposed by the Secretary of each
military department during the annual internal
Department of Defense budget review process as
those programs and funding proposals relate to
programs and funding for the prevention and
mitigation of corrosion and shall submit to the
Secretary of Defense recommendations regard-
ing those programs and proposed funding levels.

(4) The Director shall provide oversight and
coordination of the efforts within the Depart-
ment of Defense to prevent or mitigate corro-
sion during—

(A) the design, acquisition, and maintenance
of military equipment; and

(B) the design, construction, and mainte-
nance of infrastructure.

(5) The Director shall monitor acquisition
practices within the Department of Defense—

(A) to ensure that the use of corrosion pre-
vention technologies and the application of
corrosion prevention treatments are fully con-
sidered during research and development in
the acquisition process; and

(B) to ensure that, to the extent determined
appropriate for each acquisition program, such
technologies and treatments are incorporated
into that program, particularly during the en-
gineering and design phases of the acquisition
process.

(c) ADDITIONAL AUTHORITIES FOR DIRECTOR.—
The Director is authorized to—

(1) develop, update, and coordinate corrosion
training with the Defense Acquisition Univer-
sity;

(2) participate in the process within the De-
partment of Defense for the development of
relevant directives and instructions; and

(3) interact directly with the corrosion pre-
vention industry, trade associations, other
government corrosion prevention agencies,
academic research and educational institu-
tions, and scientific organizations engaged in
corrosion prevention, including the National
Academy of Sciences.
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(d) LONG-TERM STRATEGY.—(1) The Secretary
of Defense shall develop and implement a long-
term strategy to reduce corrosion and the ef-
fects of corrosion on the military equipment and
infrastructure of the Department of Defense.

(2) The strategy under paragraph (1) shall in-
clude the following:

(A) Expansion of the emphasis on corrosion
prevention and mitigation within the Depart-
ment of Defense to include coverage of infra-
structure.

(B) Application uniformly throughout the
Department of Defense of requirements and
criteria for the testing and certification of
new corrosion-prevention technologies for
equipment and infrastructure with similar
characteristics, similar missions, or similar
operating environments.

(C) Implementation of programs, including
supporting databases, to ensure that a focused
and coordinated approach is taken throughout
the Department of Defense to collect, review,
validate, and distribute information on proven
methods and products that are relevant to the
prevention of corrosion of military equipment
and infrastructure.

(D) Establishment of a coordinated research
and development program for the prevention
and mitigation of corrosion for new and exist-
ing military equipment and infrastructure
that includes a plan to transition new corro-
sion prevention technologies into operational
systems, including through the establishment
of memoranda of agreement, joint funding
agreements, public-private partnerships, uni-
versity research and education centers, and
other cooperative research agreements.

(3) The strategy shall include, for the matters
specified in paragraph (2), the following:
(A) Policy guidance.
(B) Performance measures and milestones.
(C) An assessment of the necessary person-
nel and funding necessary to accomplish the
long-term strategy.

(e) REPORT.—(1) For each budget for a fiscal
year, beginning with the budget for fiscal year
2009, the Secretary of Defense shall submit, with
the defense budget materials, a report on the
following:

(A) Funding requirements for the long-term
strategy developed under subsection (d).

(B) The return on investment that would be
achieved by implementing the strategy.

(C) For the fiscal year covered by the report
and the preceding fiscal year, the funds re-
quested in the budget compared to the funding
requirements.

(D) An explanation if the funding require-
ments are not fully funded in the budget.

(E) For the fiscal year covered by the report
and the preceding fiscal year, the amount of
funds requested in the budget for each project
or activity described in subsection (d) com-
pared to the funding requirements for the
project or activity.

(2) Within 60 days after submission of the
budget for a fiscal year, the Comptroller General
shall provide to the congressional defense com-
mittees—
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(A) an analysis of the budget submission for
corrosion control and prevention by the De-
partment of Defense; and

(B) an analysis of the report required under
paragraph (1), including the annex to the re-
port described in paragraph (3).

(3) Each report under this section shall in-
clude, in an annex to the report, a copy of the
annual corrosion report most recently submit-
ted by the corrosion control and prevention ex-
ecutive of each military department under sec-
tion 903(b)(5) of the Duncan Hunter National De-
fense Authorization Act for Fiscal Year 2009
(Public Law 110-417; 122 Stat. 4567; 10 U.S.C. 2228
note).

(f) DEFINITIONS.—In this section:

(1) The term ‘‘corrosion’ means the deterio-
ration of a material or its properties due to a
reaction of that material with its chemical en-
vironment.

(2) The term ‘“‘military equipment’ includes
all weapon systems, weapon platforms, vehi-
cles, and munitions of the Department of De-
fense, and the components of such items.

(3) The term ‘‘infrastructure’ includes all
buildings, structures, airfields, port facilities,
surface and subterranean utility systems,
heating and cooling systems, fuel tanks, pave-
ments, and bridges.

(4) The term ‘‘budget’’, with respect to a fis-
cal year, means the budget for that fiscal year
that is submitted to Congress by the President
under section 1105(a) of title 31.

(6) The term ‘‘defense budget materials’,
with respect to a fiscal year, means the mate-
rials submitted to Congress by the Secretary
of Defense in support of the budget for that
fiscal year.

(Added Pub. L. 107314, div. A, title X,
§1067(a)(1), Dec. 2, 2002, 116 Stat. 2657; amended
Pub. L. 110-181, div. A, title III, §371(a)-(e), Jan.
28, 2008, 122 Stat. 79-81; Pub. L. 110-417, [div. A],
title X, §1061(b)(1), Oct. 14, 2008, 122 Stat. 4612;
Pub. L. 111-383, div. A, title III, §331, Jan. 7, 2011,
124 Stat. 4185.)

AMENDMENTS

2011—Subsec. (e)(1)(C). Pub. L. 111-383, §331(1)(A), sub-
stituted ‘“‘For the fiscal year covered by the report and
the preceding fiscal year, the” for ‘“The”.

Subsec. (e)(1)(E). Pub. L. 111-383, §331(1)(B), added
subpar. (E).

Subsec. (e)(2)(B). Pub. L. 111-383, §331(2), inserted be-
fore period at end ‘¢, including the annex to the report
described in paragraph (3)”.

Subsec. (e)(3). Pub. L. 111-383, §331(3), added par. (3).

2008—Pub. L. 110-181, §371(a)(1), substituted ‘‘Office of
Corrosion Policy and Oversight” for ‘‘Military equip-
ment and infrastructure: prevention and mitigation of
corrosion’ in section catchline.

Subsec. (a). Pub. L. 110-181, §371(a)(1), added subsec.
(a) and struck out heading and text of former subsec.
(a). Former text read as follows: ‘“The Secretary of De-
fense shall designate an officer or employee of the De-
partment of Defense, or a standing board or committee
of the Department of Defense, as the senior official or
organization responsible in the Department to the Sec-
retary of Defense (after the Under Secretary of Defense
for Acquisition, Technology, and Logistics) for the pre-
vention and mitigation of corrosion of the military
equipment and infrastructure of the Department.”’

Subsec. (b)(1). Pub. L. 110-181, §371(a)(2)(A), sub-
stituted ‘‘Director of Corrosion Policy and Oversight

TITLE 10—ARMED FORCES

Page 1140

(in this section referred to as the ‘Director’)”’ for ‘‘offi-
cial or organization designated under subsection (a)”’.

Subsec. (b)(2) to (5). Pub. L. 110-181, §371(a)(2)(B), sub-
stituted ‘‘Director’” for ‘‘designated official or organi-
zation”.

Subsecs. (¢), (d). Pub. L. 110-181, §371(b), added subsec.
(c) and redesignated former subsec. (¢) as (d). Former
subsec. (d) redesignated (f).

Subsec. (d)(2)(D). Pub. L. 110-181, §371(c), as amended
by Pub. L. 110-417, inserted ‘‘, including through the es-
tablishment of memoranda of agreement, joint funding
agreements, public-private partnerships, university re-
search and education centers, and other cooperative re-
search agreements’ after ‘‘operational systems’’.

Subsec. (e). Pub. L. 110-181, §371(d), added subsec. (e).

Subsec. (f). Pub. L. 110-181, §371(b), redesignated sub-
sec. (d) as (f).

Subsec. (f)(4), (5). Pub. L. 110-181, §371(e), added pars.
(4) and (5).

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-417 effective Jan. 28, 2008,
and as if included in Pub. L. 110-181 as enacted, see sec-
tion 1061(b) of Pub. L. 110417, set out as a note under
section 6382 of Title 5, Government Organization and
Employees.

IMPLEMENTATION OF CORRECTIVE ACTIONS RESULTING
FROM CORROSION STUDY OF THE F-22 AND F-35 AIR-
CRAFT

Pub. L. 112-81, div. A, title III, §324, Dec. 31, 2011, 125
Stat. 1362, provided that:

“(a) IMPLEMENTATION; CONGRESSIONAL BRIEFING.—Not
later than January 31, 2012, the Under Secretary of De-
fense for Acquisition, Technology, and Logistics shall
implement the recommended actions described in sub-
section (b) and provide to the congressional defense
committees [Committees on Armed Services and Ap-
propriations of the Senate and the House of Represent-
atives] a briefing on the actions taken by the Under
Secretary to implement such recommended actions.

‘“(b) RECOMMENDED ACTIONS.—The recommended ac-
tions described in this subsection are the following four
recommended actions included in the report of the Gov-
ernment Accountability Office report numbered
GAO-11-117R and titled ‘Defense Management: DOD
Needs to Monitor and Assess Corrective Actions Result-
ing from Its Corrosion Study of the F-35 Joint Strike
Fighter’:

‘(1) The documentation of program-specific recom-
mendations made as a result of the corrosion study
described in subsection (d) with regard to the F-35
and F-22 aircraft and the establishment of a process
for monitoring and assessing the effectiveness of the
corrective actions taken with respect to such aircraft
in response to such recommendations.

‘“(2) The documentation of program-specific recom-
mendations made as a result of such corrosion study
with regard to the other weapon systems identified in
the study, specifically the CH-53K helicopter, the
Joint High Speed Vessel, the Broad Area Maritime
Surveillance Unmanned Aircraft System, and the
Joint Light Tactical Vehicle, and the establishment
of a process for monitoring and assessing the effec-
tiveness of the corrosion prevention and control pro-
grams implemented for such weapons systems in re-
sponse to such recommendations.

“(3) The documentation of Air Force-specific and
Navy-specific recommendations made as a result of
such corrosion study and the establishment of a proc-
ess for monitoring and assessing the effectiveness of
the corrective actions taken by the Air Force and the
Navy in response to such recommendations.

‘“(4) The documentation of Department of Defense-
wide recommendations made as a result of such cor-
rosion study, the implementation of any needed
changes in policies and practices to improve corro-
sion prevention and control in new systems acquired
by the Department, and the establishment of a proc-
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ess for monitoring and assessing the effectiveness of

the corrective actions taken by the Department in re-

sponse to such recommendations.

‘‘(c) DEADLINE FOR COMPLIANCE.—Not later than De-
cember 31, 2012, the Under Secretary of Defense for Ac-
quisition, Technology, and Logistics, in conjunction
with the directors of the F-35 and F-22 program offices,
the directors of the program offices for the weapons
systems referred to in subsection (b)(2), the Secretary
of the Army, the Secretary of the Air Force, and the
Secretary of the Navy, shall—

‘(1) take whatever steps necessary to comply with
the recommendations documented pursuant to the re-
quired implementation under subsection (a) of the
recommended actions described in subsection (b); or

‘4(2) submit to the congressional defense commit-
tees written justification of why compliance was not
feasible or achieved.

‘“(d) CORROSION STUDY.—The corrosion study de-
scribed in this subsection is the study required in
House Report 111-166 accompanying H.R. 2647 of the
111th Congress [Pub. L. 111-84] conducted by the Office
of the Director of Corrosion Policy and Oversight of the
Office of the Secretary of Defense and titled ‘Corrosion
Evaluation of the F-22 Raptor and F-35 Lightning II
Joint Strike Fighter’.”

CORROSION CONTROL AND PREVENTION EXECUTIVES FOR
THE MILITARY DEPARTMENTS

Pub. L. 110417, [div. A], title IX, §903, Oct. 14, 2008,
122 Stat. 4566, provided that:

‘‘(a) REQUIREMENT TO DESIGNATE CORROSION CONTROL
AND PREVENTION EXECUTIVE.—Not later than 90 days
after the date of the enactment of this Act [Oct. 14,
2008], the Assistant Secretary of each military depart-
ment with responsibility for acquisition, technology,
and logistics shall designate an employee of the mili-
tary department as the corrosion control and preven-
tion executive. Such executive shall be the senior offi-
cial in the department with responsibility for coordi-
nating department-level corrosion control and preven-
tion program activities (including budget program-
ming) with the military department and the Office of
the Secretary of Defense, the program executive offi-
cers of the military departments, and relevant major
subordinate commands of the military departments.

‘“(b) DUTIES.—(1) The corrosion control and preven-
tion executive of a military department shall ensure
that corrosion control and prevention is maintained in
the department’s policy and guidance for management
of each of the following:

““(A) System acquisition and production, including
design and maintenance.

‘“(B) Research, development, test, and evaluation
programs and activities.

‘(C) Equipment standardization programs, includ-
ing international standardization agreements.

‘(D) Logistics research and development initia-
tives.

‘‘(E) Logistics support analysis as it relates to inte-
grated logistic support in the materiel acquisition
process.

‘“(F) Military infrastructure design, construction,
and maintenance.

‘“(2) The corrosion control and prevention executive
of a military department shall be responsible for iden-
tifying the funding levels necessary to accomplish the
items listed in subparagraphs (A) through (F) of para-
graph (1).

‘“(3) The corrosion control and prevention executive
of a military department shall, in cooperation with the
appropriate staff of the department, develop, support,
and provide the rationale for resources—

““(A) to initiate and sustain an effective corrosion
control and prevention program in the department;

‘“(B) to evaluate the program’s effectiveness; and

‘(C) to ensure that corrosion control and preven-
tion requirements for materiel are reflected in budg-
eting and policies of the department for the formula-
tion, management, and evaluation of personnel and

TITLE 10—ARMED FORCES

§2229

programs for the entire department, including its re-

serve components.

‘“(4) The corrosion control and prevention executive
of a military department shall be the principal point of
contact of the department to the Director of Corrosion
Policy and Oversight (as assigned under section 2228 of
title 10, United States Code).

‘“(5) The corrosion control and prevention executive
of a military department shall submit an annual re-
port, not later than December 31 of each year, to the
Secretary of Defense containing recommendations per-
taining to the corrosion control and prevention pro-
gram of the military department, including corrosion-
related funding levels to carry out all of the duties of
the executive under this section.”

DEADLINE FOR DESIGNATION OF RESPONSIBLE OFFICIAL
OR ORGANIZATION; INTERIM REPORT; DEADLINE FOR
LONG-TERM STRATEGY; GAO REVIEW

Pub. L. 107-314, div. A, title X, §1067(b)—(e), Dec. 2,
2002, 116 Stat. 2658, 2659, directed the Secretary of De-
fense to designate a responsible official or organization
under subsec. (a) of this section not later than 90 days
after Dec. 2, 2002, directed the Secretary to submit to
Congress a report setting forth the long-term strategy
required under subsec. (c¢) of this section not later than
one year after Dec. 2, 2002, and required the Comptrol-
ler General to monitor the implementation of such
long-term strategy and, not later than 18 months after
Dec. 2, 2002, to submit to Congress an assessment of the
extent to which that strategy had been implemented.

§ 2229. Strategic policy on prepositioning of ma-
teriel and equipment

(a) PoLicY REQUIRED.—The Secretary of De-
fense shall maintain a strategic policy on the
programs of the Department of Defense for the
prepositioning of materiel and equipment. Such
policy shall take into account national security
threats, strategic mobility, service require-
ments, and the requirements of the combatant
commands.

(b) LIMITATION OF DIVERSION OF PREPOSITIONED
MATERIEL.—The Secretary of a military depart-
ment may not divert materiel or equipment
from prepositioned stocks except—

(1) in accordance with a change made by the
Secretary of Defense to the policy maintained
under subsection (a); or

(2) for the purpose of directly supporting a
contingency operation or providing humani-
tarian assistance under chapter 20 of this title.

(c) CONGRESSIONAL NOTIFICATION.—The Sec-
retary of Defense may not implement or change
the policy required under subsection (a) until
the Secretary submits to the congressional de-
fense committees a report describing the policy
or change to the policy.

(d) ANNUAL CERTIFICATION.—(1) Not later than
the date of the submission of the President’s
budget request for a fiscal year under section
1105 of title 31, the Secretary of Defense shall
submit to the congressional defense committees
certification! in writing that the prepositioned
stocks of each of the military departments meet
all operations plans, in both fill and readiness,
that are in effect as of the date of the submis-
sion of the certification.

(2) If, for any year, the Secretary cannot cer-
tify that any of the prepositioned stocks meet
such operations plans, the Secretary shall in-

180 in original. Probably should be ‘‘a certification”.
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clude with the certification for that year a list
of the operations plans affected, a description of
any measures that have been taken to mitigate
any risk associated with prepositioned stock
shortfalls, and an anticipated timeframe for the
replenishment of the stocks.

(3) A certification under this subsection shall
be in an unclassified form but may have a classi-
fied annex.

(Added Pub. L. 109-364, div. A, title III, §351(a),
Oct. 17, 2006, 120 Stat. 2160; amended Pub. L.
112-81, div. A, title III, §341(a), Dec. 31, 2011, 125
Stat. 1369.)

AMENDMENTS
2011—Subsec. (d). Pub. L. 112-81 added subsec. (d).
DEADLINE FOR ESTABLISHMENT OF POLICY

Pub. L. 109-364, div. A, title III, §351(c), Oct. 17, 2006,
120 Stat. 2160, provided that:

‘(1) DEADLINE.—Not later than six months after the
date of the enactment of this Act [Oct. 17, 2006], the
Secretary of Defense shall establish the strategic pol-
icy on the programs of the Department of Defense for
the prepositioning of materiel and equipment required
under section 2229 of title 10, United States Code, as
added by subsection (a).

¢“(2) LIMITATION ON DIVERSION OF PREPOSITIONED MATE-
RIEL.—During the period beginning on the date of the
enactment of this Act [Oct. 17, 2006] and ending on the
date on which the Secretary of Defense submits the re-
port required under section 2229(c) of title 10, United
States Code, on the policy referred to in paragraph (1),
the Secretary of a military department may not divert
materiel or equipment from prepositioned stocks ex-
cept for the purpose of directly supporting a contin-
gency operation or providing humanitarian assistance
under chapter 20 of that title.”

IMPROVING DEPARTMENT OF DEFENSE SUPPORT FOR
CIVIL AUTHORITIES

Pub. L. 109-364, div. A, title III, §359, Oct. 17, 2006, 120
Stat. 2164, provided that:

‘‘(a) CONSULTATION.—In the development of concept
plans for the Department of Defense for providing sup-
port to civil authorities, the Secretary of Defense may
consult with the Secretary of Homeland Security and
State governments.

*“(b) PREPOSITIONING OF DEPARTMENT OF DEFENSE AS-
SETS.—The Secretary of Defense may provide for the
prepositioning of prepackaged or preidentified basic re-
sponse assets, such as medical supplies, food and water,
and communications equipment, in order to improve
the ability of the Department of Defense to rapidly pro-
vide support to civil authorities. The prepositioning of
basic response assets shall be carried out in a manner
consistent with Department of Defense concept plans
for providing support to civil authorities and section
2229 of title 10, United States Code, as added by section
351.

‘‘(c) REIMBURSEMENT.—To the extent required by sec-
tion 15635 of title 31, United States Code, or other appli-
cable law, the Secretary of Defense shall require that
the Department of Defense be reimbursed for costs in-
curred by the Department in the prepositioning of basic
response assets under subsection (b).

‘(d) MILITARY READINESS.—The Secretary of Defense
shall ensure that the prepositioning of basic response
assets under subsection (b) does not adversely affect
the military preparedness of the United States.

‘“(e) PROCEDURES AND GUIDELINES.—The Secretary
may develop procedures and guidelines applicable to
the prepositioning of basic response assets under sub-
section (b).”

§2229a. Annual report on prepositioned materiel
and equipment

(a) ANNUAL REPORT REQUIRED.—Not later than
the date of the submission of the President’s
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budget request for a fiscal year under section
1105 of title 31, the Secretary of Defense shall
submit to the congressional defense committees
a report on the status of the materiel in the pre-
positioned stocks as of the end of the fiscal year
preceding the fiscal year during which the re-
port is submitted. Each report shall be unclassi-
fied and may contain a classified annex. Each
report shall include the following information:

(1) The level of fill for major end items of
equipment and spare parts in each pre-
positioned set as of the end of the fiscal year
covered by the report.

(2) The material condition of equipment in
the prepositioned stocks as of the end of such
fiscal year, grouped by category or major end
item.

(3) A list of major end items of equipment
drawn from the prepositioned stocks during
such fiscal year and a description of how that
equipment was used and whether it was re-
turned to the stocks after being used.

(4) A timeline for completely reconstituting
any shortfall in the prepositioned stocks.

(5) An estimate of the amount of funds re-
quired to completely reconstitute any short-
fall in the prepositioned stocks and a descrip-
tion of the Secretary’s plan for carrying out
such complete reconstitution.

(6) A list of any operations plan affected by
any shortfall in the prepositioned stocks and a
description of any action taken to mitigate
any risk that such a shortfall may create.

(7) A list of any non-standard items slated
for inclusion in the prepositioned stocks and a
plan for funding the inclusion and sustain-
ment of such items.

(8) A list of any equipment used in support of
Operation Iraqi Freedom, Operation New
Dawn, or Operation Enduring Freedom slated
for retrograde and subsequent inclusion in the
prepositioned stocks.

(9) An efficiency strategy for limited shelf-
life medical stock replacement.

(10) The status of efforts to develop a joint
strategy, integrate service requirements, and
eliminate redundancies.

(11) The operational planning assumptions
used in the formulation of prepositioned stock
levels and composition.

(12) A list of any strategic plans affected by
changes to the levels, composition, or loca-
tions of the prepositioned stocks and a de-
scription of any action taken to mitigate any
risk that such changes may create.

(b) COMPTROLLER GENERAL REVIEW.—(1) By not
later than 120 days after the date on which a re-
port is submitted under subsection (a), the
Comptroller General shall review the report and,
as the Comptroller General determines appro-
priate, submit to the congressional defense com-
mittees any additional information that the
Comptroller General determines will further in-
form such committees on issues relating to the
status of the materiel in the prepositioned
stocks.

(2) The Secretary of Defense shall ensure the
full cooperation of the Department of Defense
with the Comptroller General for purposes of the
conduct of the review required by this sub-
section, both before and after each report is sub-
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mitted under subsection (a). The Secretary shall
conduct periodic briefings for the Comptroller
General on the information covered by each re-
port required under subsection (a) and provide
to the Comptroller General access to the data
and preliminary results to be used by the Sec-
retary in preparing each such report before the
Secretary submits the report to enable the
Comptroller General to conduct each review re-
quired under paragraph (1) in a timely manner.

(3) The requirement to conduct a review under
this subsection shall terminate on September 30,
2015.

(Added Pub. L. 110-181, div. A, title III, §352(a),
Jan. 28, 2008, 122 Stat. 71; amended Pub. L.

112-81, div. A, title III, §341(b), Dec. 31, 2011, 125
Stat. 1369.)

AMENDMENTS
2011—Subsec. (a)(7) to (12). Pub. L. 112-81 added pars.
(7) to (12).

CHAPTER 133—FACILITIES FOR RESERVE
COMPONENTS

Sec.

2231. Reference to chapter 1803.
PRIOR PROVISIONS

A prior chapter 133 was transferred to end of part V
of subtitle E of this title and renumbered chapter 1803.

§2231. Reference to chapter 1803

Provisions of law relating to facilities for re-
serve components are set forth in chapter 1803 of
this title (beginning with section 18231).

(Added Pub. L. 103-337, div. A, title XVI,
§1664(b)(11), Oct. 5, 1994, 108 Stat. 3011.)

PRIOR PROVISIONS

Prior sections 2231 to 2239 were renumbered sections
18231 to 18239 of this title, respectively.

EFFECTIVE DATE

Section effective Dec. 1, 1994, except as otherwise pro-
vided, see section 1691 of Pub. L. 103-337, set out as a
note under section 10001 of this title.

CHAPTER 134—MISCELLANEOUS
ADMINISTRATIVE PROVISIONS

Subchapter Sec.
I. Miscellaneous Authorities, Prohibi-
tions, and Limitations on the Use of

Appropriated Funds ...........oceeeveinnnnn 2241

II. Miscellaneous Administrative Author-
1Y e 2251
SUBCHAPTER I—MISCELLANEOUS AU-

THORITIES, PROHIBITIONS, AND LIMITA-
TIONS ON THE USE OF APPROPRIATED
FUNDS

Sec.

2241. Availability of appropriations for certain pur-
poses.

2241a.. Prohibition on use of funds for publicity or
propaganda purposes within the United
States.

2242. Authority to use appropriated funds for cer-
tain investigations and security services.

2243. Authority to use appropriated funds to sup-
port student meal programs in overseas de-
pendents’ schools.

2244. Security investigations.
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Sec.

2244a.. Equipment scheduled for retirement or dis-
posal: limitation on expenditures for modi-
fications.

2245. Use of aircraft for proficiency flying: limita-
tion.

2245a.. Use of operation and maintenance funds for

purchase of investment items: limitation.

[2246 to 2248. Renumbered or Repealed.]

2249. Prohibition on use of funds for documenting
economic or employment impact of certain
acquisition programs.

Prohibition on providing financial assistance
to terrorist countries.

Display of State flags: prohibition on use of
funds to arbitrarily exclude flag; position
and manner of display.

Regional Defense Combating Terrorism Fel-
lowship Program: authority to use appro-
priated funds for costs associated with edu-
cation and training of foreign officials.

Distribution to certain foreign personnel of
education and training materials and infor-
mation technology to enhance military
interoperability with the armed forces.

2249a.

2249Db.

2249c.

2249d.

AMENDMENTS

2011—Pub. L. 111-383, div. A, title X, §1075(b)(30), Jan.
7, 2011, 124 Stat. 4370, transferred item 2241a ‘‘Prohibi-
tion on use of funds for publicity or propaganda pur-
poses within the United States’ to appear after item
2241.

2009—Pub. L. 111-84, div. A, title X, §1031(a)(2), Oct.
28, 2009, 123 Stat. 2448, added item 2241a at the end.

2008—Pub. L. 110-417, [div. A], title XII, §1205(a)(2),
Oct. 14, 2008, 122 Stat. 4624, added item 2249d.

2006—Pub. L. 109-364, div. A, title XII, §1204(d)(3), Oct.
17, 2006, 120 Stat. 2416, substituted ‘‘Regional Defense
Combating Terrorism Fellowship Program: authority
to use appropriated funds for costs associated with edu-
cation and training of foreign officials’’ for ‘‘Authority
to use appropriated funds for costs of attendance of for-
eign visitors under Regional Defense Counterterrorism
Fellowship Program’’ in item 2249c.

Pub. L. 109-163, div. A, title III, §§372(b), 373(b), Jan.
6, 2006, 119 Stat. 3210, 3211, added items 2244a and 2245a.

2004—Pub. L. 108-375, div. A, title VI, §651(f)(3), Oct.
28, 2004, 118 Stat. 1972, struck out items 2246 ‘‘Depart-
ment of Defense golf courses: limitation on use of ap-
propriated funds’ and 2247 ‘‘Use of appropriated funds
for operation of Armed Forces Recreation Center, Eu-
rope: limitation™.

2003—Pub. L. 108-136, div. A, title X, §1045(a)(5)(B),
title XII, §1221(a)(2), Nov. 24, 2003, 117 Stat. 1612, 1651,
struck out item 2248 ‘‘Purchase of surety bonds: prohi-
bition”” and added item 2249c.

1996—Pub. L. 104201, div. A, title X, §1071(b), Sept. 23,
1996, 110 Stat. 2657, added item 2249b.

Pub. L. 104-106, div. A, title XIII, §1341(b), div. D, title
XLIII, §4321(b)(2)(B), Feb. 10, 1996, 110 Stat. 485, 672, re-
designated item 2247, relating to prohibition on use of
funds for documenting economic or employment im-
pact of certain acquisition programs, as 2249 and added
item 2249a.

1994—Pub. L. 103-355, title VII, §7202(a)(2), Oct. 13,
1994, 108 Stat. 3379, added item 2247 relating to prohibi-
tion on use of funds for documenting economic or em-
ployment impact of certain acquisition programs.

Pub. L. 103-337, div. A, title III, §372(b), title X,
§1063(b), Oct. 5, 1994, 108 Stat. 2736, 2848, added item 2247
relating to use of appropriated funds for operation of
Armed Forces Recreation Center, Europe: limitation
and item 2248.

1993—Pub. L. 103-160, div. A, title III, §312(b), Nov. 30,
1993, 107 Stat. 1618, added item 2246.

1991—Pub. L. 102-190, div. A, title X, §1062(a)(3), Dec.
5, 1991, 105 Stat. 1475, made technical correction to di-
rectory language of Pub. L. 101-510, div. A, title XIV,
§1481(e)(2), Nov. 5, 1990, 104 Stat. 1706. See 1990 amend-
ment note below.
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1990—Pub. L. 101-510, div. A, title XIV, §1481(e)(2),
Nov. 5, 1990, 104 Stat. 1706, as amended by Pub. L.
102-190, div. A, title X, §1062(a)(3), Dec. 5, 1991, 105 Stat.
1475, added item 2245.

Pub. L. 101-510, div. A, title IX, §904(b), Nov. 5, 1990,
104 Stat. 1621, added item 2244.

1989—Pub. L. 101-189, div. A, title III, §326(b), Nov. 29,
1989, 103 Stat. 1416, added item 2243.

§2241. Availability of appropriations for certain
purposes

(a) OPERATION AND MAINTENANCE APPROPRIA-
TIONS.—Amounts appropriated to the Depart-
ment of Defense for operation and maintenance
of the active forces may be used for the follow-
ing purposes:

(1) Morale, welfare, and recreation.

(2) Modification of personal property.

(3) Design of vessels.

(4) Industrial mobilization.

(6) Military communications facilities on
merchant vessels.

(6) Acquisition of services, special clothing,
supplies, and equipment.

(7) Expenses for the Reserve Officers’ Train-
ing Corps and other units at educational insti-
tutions.

(b) NECESSARY EXPENSES.—Amounts appro-
priated to the Department of Defense may be
used for all necessary expenses, at the seat of
the Government or elsewhere, in connection
with communication and other services and sup-
plies that may be necessary for the national de-
fense.

(c) ACTIVITIES OF THE NATIONAL COMMITTEE
FOR EMPLOYER SUPPORT OF THE GUARD AND RE-
SERVE.—Amounts appropriated for operation and
maintenance may, under regulations prescribed
by the Secretary of Defense, be used by the Sec-
retary for official reception, representation, and
advertising activities and materials of the Na-
tional Committee for Employer Support of the
Guard and Reserve to further employer commit-
ments to their employees who are members of a
reserve component.

(Added Pub. L. 100-370, §1(e)(1), July 19, 1988, 102
Stat. 844; amended Pub. L. 108-136, div. A, title
V, §518, Nov. 24, 2003, 117 Stat. 1462.)

HISTORICAL AND REVISION NOTES

Subsection (a) of this section and sections 2253(b) and
2661(a) of this title are based on Pub. L. 98-212, title VII,
§735, Dec. 8, 1983, 97 Stat. 1444, as amended by Pub. L.
98-525, title XIV, §§1403(a)(2), 1404, Oct. 19, 1984, 98 Stat.
2621.

In two instances, the source section for provisions to
be codified provides that defense appropriations may be
used for “welfare and recreation’ or ‘“welfare and rec-
reational” purposes. (Section 735 of Public Law 98-212
and section 8006(b) of Public Law 99-190, to be codified
as 10 U.S.C. 2241(a)(1) and 2490(2), respectively). The
committee added the term ‘‘morale’ in both of these
two instances to conform to the usual “MWR’ usage
for morale, welfare, and recreation activities.

Subsection (b) of this section and sections 2242(1), (4)
and 2253(a)(1) of this title are based on Pub. L. 98-212,
title VII, §705, Dec. 8, 1983, 97 Stat. 1437.

Section 705 of Public Law 98-212, to be codified as 10
U.S.C. 2241(b), provides that defense appropriations
may be used in connection with certain services and
supplies ‘‘as may be necessary to carry out the pur-
poses of this Act”. The reference to ‘‘this Act’” means
Public Law 98-212, the FY84 Defense Appropriations
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Act. Language similar to section 705 had been enacted
as part of the annual defense appropriation Act for
many years. In the FY84 Act, section 705 was enacted
as a permanent provision. The quoted phrase above was
not, however, revised from the traditional annual word-
ing as the provision had appeared in annual appropria-
tions Acts in order to give it effect beyond the fiscal
year concerned. Since the general purpose of a defense
appropriations Act is to provide funds for national de-
fense purposes, the committee, in codifying this provi-
sion, revised the quoted phrase so as to read ‘‘that may
be necessary for the national defense’. No change in
meaning is intended.

AMENDMENTS
2003—Subsec. (¢). Pub. L. 108-136 added subsec. (c).

LIMITATION ON SOURCE OF FUNDS FOR CERTAIN JOINT
CARGO AIRCRAFT EXPENDITURES

Pub. L. 110417, [div. A], title II, §216, Oct. 14, 2008, 122
Stat. 4387, provided that:

‘‘(a) LIMITATION.—Of the amounts appropriated pursu-
ant to an authorization of appropriations in this Act
[see Tables for classification] or otherwise made avail-
able for fiscal year 2009 or any fiscal year thereafter for
the Army or the Air Force, the Secretary of the Army
and the Secretary of the Air Force may fund relevant
expenditures for the Joint Cargo Aircraft only through
amounts made available for procurement or for re-
search, development, test, and evaluation.

“(b) RELEVANT EXPENDITURES FOR THE JOINT CARGO
AIRCRAFT DEFINED.—In this section, the term ‘relevant
expenditures for the Joint Cargo Aircraft’ means ex-
penditures relating to—

‘(1) support equipment;

‘“(2) initial spares;

‘“(3) training simulators;

‘“(4) systems engineering and management; and
““(5) post-production modifications.”

PROHIBITIONS RELATING TO PROPAGANDA

Pub. L. 110417, [div. A], title X, §1056, Oct. 14, 2008,
122 Stat. 4610, provided that:

‘‘(a) PROHIBITION.—No part of any funds authorized to
be appropriated in this or any other Act shall be used
by the Department of Defense for publicity or propa-
ganda purposes within the United States not otherwise
specifically authorized by law.

‘“(b) REPORT.—Not later than 90 days after the date of
the enactment of this Act [Oct. 14, 2008], the Inspector
General of the Department of Defense shall submit to
Congress a report on the findings of their project num-
ber D2008-DIPOEF-0209.000, entitled ‘Examination of
Allegations Involving DoD Office of Public Affairs Out-
reach Program’.

‘“(c) LEGAL OPINION.—Not later than 120 days after
the date of the enactment of this Act, the Comptroller
General of the United States shall issue a legal opinion
to Congress on whether the Department of Defense vio-
lated appropriations prohibitions on publicity or propa-
ganda activities established in Public Laws 107-117,
107-248, 108-87, 108-287, 109-148, 109-289, and 110-116, the
Department of Defense Appropriations Acts for fiscal
yvears 2002 through 2008, respectively, by offering special
access to prominent persons in the private sector who
serve as media analysts, including briefings and infor-
mation on war efforts, meetings with high level govern-
ment officials, and trips to Iraq and Guantanamo Bay,
Cuba.

“(d) RULE OF CONSTRUCTION RELATED TO INTELLIGENCE
ACTIVITIES.—Nothing in this section shall be construed
to apply to any lawful and authorized intelligence ac-
tivity of the United States Government.”

FUNDS MADE AVAILABLE FOR TRANSPORTATION OF
MEDICAL SUPPLIES TO AMERICAN SAMOA AND INDIAN
HEALTH SERVICE

Pub. L. 110-329, div. C, title VIII, §8058, Sept. 30, 2008,
122 Stat. 3634, provided that: ‘‘Notwithstanding any
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other provision of law, funds available to the Depart-
ment of Defense in this Act [div. C of Pub. L. 110-329,
see Tables for classification], and hereafter, shall be
made available to provide transportation of medical
supplies and equipment, on a nonreimbursable basis, to
American Samoa, and funds available to the Depart-
ment of Defense shall be made available to provide
transportation of medical supplies and equipment, on a
nonreimbursable basis, to the Indian Health Service
when it is in conjunction with a civil-military project.”

OBLIGATION OF FUNDS FOR INSTALLATION SUPPORT
FUNCTIONS

Pub. L. 108-287, title VIII, §8070, Aug. 5, 2004, 118 Stat.
987, provided that: ‘‘Hereafter, funds appropriated for
Operation and maintenance and for the Defense Health
Program in this Act [see Tables for classification], and
in future appropriations acts for the Department of De-
fense, for supervision and administration costs for fa-
cilities maintenance and repair, minor construction, or
design projects, or any planning studies, environmental
assessments, or similar activities related to installa-
tion support functions, may be obligated at the time
the reimbursable order is accepted by the performing
activity: Provided, That for the purpose of this section,
supervision and administration costs includes all in-
house Government cost.”

Similar provisions were contained in the following
prior appropriation acts:

Pub. L. 108-87, title VIII, §8071, Sept. 30, 2003, 117 Stat.
1088.

Pub. L. 107-248, title VIII, §8072, Oct. 23, 2002, 116 Stat.
1553.

Pub. L. 107-117, div. A, title VIII, §8080, Jan. 10, 2002,
115 Stat. 2265.

Pub. L. 106-259, title VIII, §8079, Aug. 9, 2000, 114 Stat.
691.

Pub. L. 106-79, title VIII, §8084, Oct. 25, 1999, 113 Stat.
1251.

Pub. L. 105262, title VIII, §8085, Oct. 17, 1998, 112 Stat.
2318.

Pub. L. 105-56, title VIII, §8093, Oct. 8, 1997, 111 Stat.
1241.

Pub. L. 104-208, div. A, title I, §101(b) [title VIII,
§8119], Sept. 30, 1996, 110 Stat. 3009-71, 3009-114.

LIMITATION ON PAYMENT OF FACILITIES CHARGES
ASSESSED BY DEPARTMENT OF STATE

Pub. L. 108-136, div. A, title X, §1007, Nov. 24, 2003, 117
Stat. 1585, provided that:

‘‘(a) COSTS OF GOODS AND SERVICES PROVIDED TO DE-
PARTMENT OF STATE.—Funds appropriated for the De-
partment of Defense may be transferred to the Depart-
ment of State as remittance for a fee charged to the
Department of Defense by the Department of State for
any year for the maintenance, upgrade, or construction
of United States diplomatic facilities only to the ex-
tent that the amount charged (when added to other
amounts previously so charged for that fiscal year) ex-
ceeds the total amount of the unreimbursed costs in-
curred by the Department of Defense during that year
in providing goods and services to the Department of
State.

‘“(b) EFFECTIVE DATE.—Subsection (a) shall take ef-
fect as of October 1, 2003.”

TOTAL INFORMATION AWARENESS PROGRAM

Pub. L. 108-7, div. M, §111, Feb. 20, 2003, 117 Stat. 534,
provided that:

‘‘(a) LIMITATION ON USE OF FUNDS FOR RESEARCH AND
DEVELOPMENT ON TOTAL INFORMATION AWARENESS PRO-
GRAM.—Notwithstanding any other provision of law,
commencing 90 days after the date of the enactment of
this Act [Feb. 20, 2003], no funds appropriated or other-
wise made available to the Department of Defense,
whether to an element of the Defense Advanced Re-
search Projects Agency or any other element, or to any
other department, agency, or element of the Federal
Government, may be obligated or expended on research
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and development on the Total Information Awareness
program unless—

‘(1) the report described in subsection (b) is submit-
ted to Congress not later than 90 days after the date
of the enactment of this Act; or

‘“(2) the President certifies to Congress in writing,
that—

““(A) the submittal of the report to Congress with-
in 90 days after the date of the enactment of this
Act is not practicable; and

‘(B) the cessation of research and development on
the Total Information Awareness program would
endanger the national security of the United
States.

‘“(b) REPORT.—The report described in this subsection
is a report, in writing, of the Secretary of Defense, the
Attorney General, and the Director of Central Intel-
ligence, acting jointly, that—

‘(1) contains—

“(A) a detailed explanation of the actual and in-
tended use of funds for each project and activity of
the Total Information Awareness program, includ-
ing an expenditure plan for the use of such funds;

“(B) the schedule for proposed research and devel-
opment on each project and activity of the Total
Information Awareness program; and

“(C) target dates for the deployment of each
project and activity of the Total Information
Awareness program;

‘“(2) assesses the likely efficacy of systems such as
the Total Information Awareness program in provid-
ing practically valuable predictive assessments of the
plans, intentions, or capabilities of terrorists or ter-
rorist groups;

‘“(3) assesses the likely impact of the implementa-
tion of a system such as the Total Information
Awareness program on privacy and civil liberties;

‘“(4) sets forth a list of the laws and regulations
that govern the information to be collected by the
Total Information Awareness program, and a descrip-
tion of any modifications of such laws that will be re-
quired to use the information in the manner proposed
under such program; and

‘(5) includes recommendations, endorsed by the At-
torney General, for practices, procedures, regula-
tions, or legislation on the deployment, implementa-
tion, or use of the Total Information Awareness pro-
gram to eliminate or minimize adverse effects of such
program on privacy and other civil liberties.

““(c) LIMITATION ON DEPLOYMENT OF TOTAL INFORMA-
TION AWARENESS PROGRAM.—(1) Notwithstanding any
other provision of law and except as provided in para-
graph (2), if and when research and development on the
Total Information Awareness program, Oor any compo-
nent of such program, permits the deployment or im-
plementation of such program or component, no de-
partment, agency, or element of the Federal Govern-
ment may deploy or implement such program or com-
ponent, or transfer such program or component to an-
other department, agency, or element of the Federal
Government, until the Secretary of Defense—

‘“(A) notifies Congress of that development, includ-
ing a specific and detailed description of—

‘(i) each element of such program or component
intended to be deployed or implemented; and

‘“(ii) the method and scope of the intended deploy-
ment or implementation of such program or compo-
nent (including the data or information to be ac-
cessed or used); and
‘“(B) has received specific authorization by law

from Congress for the deployment or implementation

of such program or component, including—

‘(i) a specific authorization by law for the deploy-
ment or implementation of such program or compo-
nent; and

‘“(ii) a specific appropriation by law of funds for
the deployment or implementation of such program
or component.

‘“(2) The limitation in paragraph (1) shall not apply
with respect to the deployment or implementation of
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the Total Information Awareness program, or a compo-
nent of such program, in support of the following:

“(A) Lawful military operations of the United
States conducted outside the United States.

‘(B) Lawful foreign intelligence activities con-
ducted wholly against non-United States persons.

‘‘(d) SENSE OF CONGRESS.—It is the sense of Congress
that—

‘(1) the Total Information Awareness program
should not be used to develop technologies for use in
conducting intelligence activities or law enforcement
activities against United States persons without ap-
propriate consultation with Congress or without
clear adherence to principles to protect civil liberties
and privacy; and

‘“(2) the primary purpose of the Defense Advanced
Research Projects Agency is to support the lawful ac-
tivities of the Department of Defense and the na-
tional security programs conducted pursuant to the
laws assembled for codification purposes in title 50,
United States Code.

‘‘(e) DEFINITIONS.—In this section:

(1) TOTAL INFORMATION AWARENESS PROGRAM.—The
term ‘Total Information Awareness program’—

‘“(A) means the computer hardware and software
components of the program known as Total Infor-
mation Awareness, any related information aware-
ness program, or any successor program under the
Defense Advanced Research Projects Agency or an-
other element of the Department of Defense; and

‘(B) includes a program referred to in subpara-
graph (1), or a component of such program, that has
been transferred from the Defense Advanced Re-
search Projects Agency or another element of the
Department of Defense to any other department,
agency, or element of the Federal Government.

‘“(2) NON-UNITED STATES PERSON.—The term ‘non-
United States person’ means any person other than a
United States person.

‘“(3) UNITED STATES PERSON.—The term ‘United
States person’ has the meaning given that term in
section 101(i) of the Foreign Intelligence Surveillance
Act of 1978 (50 U.S.C. 1801(i)).”

[Reference to the Director of Central Intelligence or
the Director of the Central Intelligence Agency in the
Director’s capacity as the head of the intelligence com-
munity deemed to be a reference to the Director of Na-
tional Intelligence. Reference to the Director of Cen-
tral Intelligence or the Director of the Central Intel-
ligence Agency in the Director’s capacity as the head of
the Central Intelligence Agency deemed to be a ref-
erence to the Director of the Central Intelligence Agen-
cy. See section 1081(a), (b) of Pub. L. 108-458, set out as
a note under section 401 of Title 50, War and National
Defense.]

FUNDS PROHIBITED FOR CONTRACTS WITH PERSONS
CONVICTED OF UNLAWFUL MANUFACTURE OR SALE OF
CONGRESSIONAL MEDALS OF HONOR

Pub. L. 105-262, title VIII, §8118, Oct. 17, 1998, 112 Stat.
2331, provided that: ‘“During the current fiscal year and
hereafter, no funds appropriated or otherwise available
to the Department of Defense may be used to award a
contract to, extend a contract with, or approve the
award of a subcontract to any person who within the
preceding 15 years has been convicted under section 704
of title 18, United States Code, of the unlawful manu-
facture or sale of the Congressional Medal of Honor.”’

USE OF FUNDS FOR MODIFICATION OF RETIRED AIR-
CRAFT, WEAPON, SHIP OR OTHER ITEM OF EQUIPMENT

Pub. L. 105-56, title VIII, §8053, Oct. 8, 1997, 111 Stat.
1232, which provided that none of the funds provided in
the Act and hereafter would be available for use by a
military department to modify an aircraft, weapon,
ship or other item of equipment, that the military de-
partment concerned planned to retire or otherwise dis-
pose of within 5 years after completion of the modifica-
tion, was repealed and restated in section 2244a of this
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title by Pub. L. 109-163, div. A, title III, §372(a), (c), 119
Stat. 3209, 3210.

Similar provisions were contained in the following
prior appropriation acts:

Pub. L. 104-208, div. A, title I, §101(b) [title VIII,
§8055], Sept. 30, 1996, 110 Stat. 3009-71, 3009-99.

Pub. L. 104-61, title VIII, §8068, Dec. 1, 1995, 109 Stat.
664.

Pub. L. 103-335, title VIII, §8079, Sept. 30, 1994, 108
Stat. 2636.

Pub. L. 103-139, title VIII, §8098, Nov. 11, 1993, 107
Stat. 1462.

Pub. L. 102-396, title IX, §9034, Oct. 6, 1992, 106 Stat.
1908.

Pub. L. 102-172, title VIII, §8034, Nov. 26, 1991, 105
Stat. 1178.

Pub. L. 101-511, title VIII, §8035, Nov. 5, 1990, 104 Stat.
1882.

DEMONSTRATION PROJECT FOR UNIFORM FUNDING OF
MORALE, WELFARE, AND RECREATION ACTIVITIES AT
CERTAIN MILITARY INSTALLATIONS

Pub. L. 104-106, div. A, title III, §335, Feb. 10, 1996, 110
Stat. 262, directed the Secretary of Defense to conduct
a demonstration project to evaluate the feasibility of
using only nonappropriated funds to support morale,
welfare, and recreation programs at military installa-
tions in order to facilitate the procurement of property
and services for those programs and the management of
employees used to carry out those programs, directed
the Secretary to submit to Congress a final report on
the results of the project not later than Dec. 31, 1998,
and provided that the project would terminate not
later than Sept. 30, 1998.

INTERAGENCY COURIER SERVICE

Pub. L. 103-335, title VIII, §8119, Sept. 30, 1994, 108
Stat. 2649, provided that: ‘‘During the current fiscal
year and hereafter, the Department of State and the
Department of Defense are authorized to provide inter-
agency courier service on a non-reimbursable basis.”

RESTRICTIONS ON PROCUREMENTS FROM OUTSIDE OF
UNITED STATES

Pub. L. 104-208, div. A, title I, §101(b) [title VIII,
§8109], Sept. 30, 1996, 110 Stat. 3009-71, 3009-111, provided
for application of section 9005 of Public Law 102-396
(formerly set out below), prior to repeal by Pub. L.
107-107, div. A, title VIII, §832(b)(2), Dec. 28, 2001, 115
Stat. 1190.

Pub. L. 102-396, title IX, §9005, Oct. 6, 1992, 106 Stat.
1900, as amended by Pub. L. 103-139, title VIII, §8005,
Nov. 11, 1993, 107 Stat. 1438; Pub. L. 103-355, title IV,
§4401(e), Oct. 13, 1994, 108 Stat. 3348, provided for restric-
tions on procurements from outside of the United
States, prior to repeal by Pub. L. 107-107, div. A, title
VIII, §832(b)(1), Dec. 28, 2001, 115 Stat. 1190.

PROHIBITION ON USE OF FUNDS TO PURCHASE DOGS OR
CATS FOR MEDICAL TRAINING

Pub. L. 101-511, title VIII, §8019, Nov. 5, 1990, 104 Stat.
1879, provided that: ‘“‘None of the funds appropriated by
this Act [see Tables for classification] or hereafter
shall be used to purchase dogs or cats or otherwise fund
the use of dogs or cats for the purpose of training De-
partment of Defense students or other personnel in sur-
gical or other medical treatment of wounds produced
by any type of weapon: Provided, That the standards of
such training with respect to the treatment of animals
shall adhere to the Federal Animal Welfare Law and to
those prevailing in the civilian medical community.”’

RESTORATION, CANCELLATION, OR CLOSURE OF CERTAIN
DEPARTMENT OF DEFENSE APPROPRIATION ACCOUNT
BALANCES

Pub. L. 101-511, title VIII, §8080, Nov. 5, 1990, 104 Stat.
1893, provided that:

‘“(a) Upon the date of enactment of this Act [Nov. 5,
1990], the balances of any unobligated amount of an ap-
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propriation of the Department of Defense which has
been withdrawn under the provisions of section
1652(a)(2) of title 31, United States Code, the obligated
balance of which has not been transferred pursuant to
the provisions of section 1552(a)(1) of title 31, United
States Code, shall be restored to that appropriation.
Thirty days following enactment of this Act all bal-
ances of unobligated funds withdrawn from any ac-
count of the Department of Defense under the provi-
sions of section 1552(a)(2) of title 31, United States
Code, prior to the enactment of this Act, (other than
those restored pursuant to the provisions of this sub-
section) are cancelled.
““(b) During the current fiscal year and thereafter—

‘(1) on the 3rd September 30th after enactment of
this section [Nov. 5, 1990], all obligated balances
transferred under section 1552(a)(1) of title 31, United
States Code;

‘(2) on September 30th of the 5th fiscal year after
the period of availability of an appropriation account
of the Department of Defense available for obligation
for a definite period ends or has ended, with respect
to those accounts which, upon the date of enactment
of this section have expired for obligation but whose
obligated balances have not been transferred pursu-
ant to the provisions of section 1552(a)(1) of title 31,
United States Code; and

“(3) with respect to any appropriation account
made available to the Department of Defense for an
indefinite period against which no obligations have
been made for two consecutive years and upon a de-
termination by the Secretary of Defense or the Presi-
dent that the purposes of such indefinite appropria-
tion have been carried out,

any remaining obligated or unobligated balance of such
accounts are closed and thereafter shall not be avail-
able for obligation or expenditure for any purpose: Pro-
vided, That collections authorized to be credited to an
account which were not credited to the account before
it was closed shall be deposited in the Treasury as mis-
cellaneous receipts: Provided further, That, without
prior action by the Comptroller General but without
relieving the Comptroller General of the duty to make
decisions under any law or to settle claims and ac-
counts, when an account is closed (including accounts
covered by subsection (a) of this section) and currently
applicable appropriations of the Department of Defense
are not chargeable, obligations and adjustments to ob-
ligations that would have been chargeable to an ac-
count prior to closing, may be chargeable to currently
applicable appropriations of the Department of Defense
available for the same purpose in amounts equal to one
percent of the total appropriation for the current ac-
count or the amount of the original appropriation,
whichever is less: Provided further, That after the end of
the period of availability of an appropriation account
available for a definite period and before closing of that
account under this section such account shall be avail-
able for recording, adjusting, and liquidating obliga-
tions properly chargeable to such account in amounts
not to exceed the unobligated expired balances of such
appropriation: Provided further, That with respect to a
change to a contract under which the contractor is re-
quired to perform additional work, other than adjust-
ments to pay claims or increases under an escalation
clause (hereinafter referred to as a contract change), if
such a charge for such a contract change with respect
to a program, project or activity would cause the total
amount of such obligations to exceed $4,000,000 in any
single fiscal year for a program, project, or activity,
the obligation may only be made if the obligation is ap-
proved by the Secretary of Defense or, if such a change
would cause the total amount of such obligations to ex-
ceed $25,000,000 in any single fiscal year for a program,
project or activity, the obligation may be made only
after 30 days have elapsed after the Secretary of De-
fense submits to the Committees on Appropriations and
Armed Services of the Senate and the House of Rep-
resentatives a notice of the intention to obligate such
funds, together with the legal basis and the policy rea-
sons for making such an obligation.
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‘‘(c) The provisions of this section shall apply to any
appropriation account now or hereafter made unless
the appropriation Act for that account specifically pro-
vides for an extension of the availability of such ac-
count and provides an exception to the five year period
of availability for recording, adjusting and liquidating
obligations properly chargeable to that account.”

AVAILABILITY OF APPROPRIATIONS

The following general provisions, that had been re-
peated as fiscal year provisions in prior appropriation
acts, were enacted as permanent law in the Department
of Defense Appropriations Act, 1990, Pub. L. 101-165,
title IX, §§9002, 9006, 9020, 9025, 9030, 9079, Nov. 21, 1989,
103 Stat. 1129, 1130, 1133-1135, 1147:

““SEC. 9002. [Authorized Secretaries of Defense, Army,
Navy, and Air Force to procure services in accordance
with section 3109 of Title 5, Government Organization
and Employees, under regulations prescribed by the
Secretary of Defense, and to pay in connection there-
with travel expenses of individuals while traveling
from their homes or places of business to official duty
stations and return; and was repealed and restated in
section 129b of this title by Pub. L. 101-510, div. A, title
XIV, §1481(b)(1), (3), Nov. 5, 1990, 104 Stat. 1704, 1705.]

‘“‘SEC. 9006. [Provided that no appropriations available
to the Department of Defense could be used for operat-
ing aircraft under the jurisdiction of the armed forces
for the purpose of proficiency flying, as defined in De-
partment of Defense Directive 1340.4, except in accord-
ance with regulations prescribed by the Secretary of
Defense; and was repealed and restated in section 2245
of this title by Pub. L. 101-510, div. A, title XIV,
§1481(e)(1), (3), Nov. 5, 1990, 104 Stat. 1706.]

“SEC. 9020. [Provided that no funds available to the
Department of Defense could be used to provide medi-
cal care in the United States on an inpatient basis to
foreign military and diplomatic personnel or their de-
pendents unless the Department is reimbursed for the
costs of providing such care; and was repealed and re-
stated in section 2549 of this title by Pub. L. 101-510,
div. A, title XIV, §1481(f)(1), (3), Nov. 5, 1990, 104 Stat.
1707.]

‘““SEC. 9025. [Provided that no funds available to the
Department of Defense could be used to lease to non-
Federal agencies in the United States aircraft or vehi-
cles owned or operated by the Department when suit-
able aircraft or vehicles are commercially available in
the private sector; and was repealed and restated in
section 2550 of this title by Pub. L. 101-510, div. A, title
XIV, §1481(g)(1), (4), Nov. 5, 1990, 104 Stat. 1707.]

““SEC. 9030. [Provided that funds available to the De-
partment of Defense could be used by the Department
for helicopters and motorized equipment at Defense in-
stallations for removal of feral burros and horses; and
was repealed and restated in section 2678 of this title by
Pub. L. 101-510, div. A, title XIV, §1481(h)(1), (3), Nov. 5,
1990, 104 Stat. 1708.]

““SEC. 9079. None of the funds appropriated by this Act
or hereafter shall be obligated for the second career
training program authorized by Public Law 96-347
[amending sections 2109, 3307, 3381 to 3385, and 8335 of
Title 5, Government Organization and Employees].”’

The following general provision, that had been re-
peated as fiscal year provision in prior appropriation
acts, was enacted as permanent law in the Department
of Defense Appropriations Act, 1989, Pub. L. 100-463,
title VIII, §8098, Oct. 1, 1988, 102 Stat. 2270-35, which
provided that appropriations available to the Depart-
ment of Defense for operation and maintenance could
be used to pay claims authorized by law to be paid by
the Department (except for civil functions), was re-
pealed and restated in section 2732 of this title by Pub.
L. 101-510, div. A, title XIV, §1481(j)(1), (3), Nov. 5, 1990,
104 Stat. 1708, 1709.
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§2241a. Prohibition on use of funds for publicity
or propaganda purposes within the United
States

Funds available to the Department of Defense
may not be obligated or expended for publicity
or propaganda purposes within the United
States not otherwise specifically authorized by
law.

(Added Pub. L. 111-84, div. A, title X, §1031(a)(1),
Oct. 28, 2009, 123 Stat. 2448.)

EFFECTIVE DATE

Pub. L. 111-84, div. A, title X, §1031(b), Oct. 28, 2009,
123 Stat. 2448, provided that: ‘“‘Section 2241a of title 10,
United States Code, as added by subsection (a), shall
take effect on October 1, 2009, or the date of the enact-
ment of this Act [Oct. 28, 2009], whichever is later.”

§ 2242, Authority to use appropriated funds for
certain investigations and security services

The Secretary of Defense and the Secretary of
each military department may—

(1) pay in advance for the expenses of con-
ducting investigations in foreign countries in-
cident to matters relating to the Department
of Defense, to the extent such expenses are de-
termined by the investigating officer to be
necessary and in accord with local custom;

(2) pay expenses incurred in connection with
the administration of occupied areas;

(3) pay expenses of military courts, boards,
and commissions; and

(4) reimburse the Administrator of General
Services for security guard services furnished
by the Administrator to the Department of
Defense for the protection of confidential files.

(Added Pub. L. 100-370, §1(e)(1), July 19, 1988, 102
Stat. 844.)

HISTORICAL AND REVISION NOTES

Paragraphs (1) and (4) of this section and sections
2241(b) and 2253(a)(1) of this title are based on Pub. L.
98-212, title VII, §705, Dec. 8, 1983, 97 Stat. 1437.

Paragraphs (2) and (3) are based on Pub. L. 99-190,
§101(b) [title VIII, §§8005(a), 8006(a)], Dec. 19, 1985, 99
Stat. 1185, 1202, 12083.

§2243. Authority to use appropriated funds to
support student meal programs in overseas
dependents’ schools

(a) AUTHORITY.—Subject to subsection (b),
amounts appropriated to the Department of De-
fense for the operation of the defense depend-
ents’ education system may be used by the Sec-
retary of Defense to enable an overseas meal
program to provide students enrolled in that
system with meals at a price equal to the aver-
age price paid by students for equivalent meals
under a comparable public school meal program
in the United States.

(b) LIMITATION.—The authority provided by
subsection (a) may be used only if the Secretary
of Defense determines that Federal payments
and commodities provided under section 20 of
the Richard B. Russell National School Lunch
Act (42 U.S.C. 1769b) and section 20 of the Child
Nutrition Act of 1966 (42 U.S.C. 1789) to support
an overseas meal program are insufficient to
provide meals under that program at a price for
students equal to the average price paid by stu-
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dents for equivalent meals under a comparable
public school meal program in the United
States.

(c) DETERMINING AVERAGE PRICE.—In deter-
mining the average price paid by students in the
United States for meals under a school meal
program, the Secretary of Defense shall exclude
free and reduced price meals provided pursuant
to income guidelines.

(d) OVERSEAS MEAL PROGRAM DEFINED.—In
this section, the term ‘‘overseas meal program’’
means a program administered by the Secretary
of Defense to provide breakfasts or lunches to
students attending Department of Defense de-
pendents’ schools which are located outside the
United States.

(Added Pub. L. 101-189, div. A, title III, §326(a),
Nov. 29, 1989, 103 Stat. 1415; amended Pub. L.
106-78, title VII, §752(b)(7), Oct. 22, 1999, 113 Stat.
1169.)

AMENDMENTS

1999—Subsec. (b). Pub. L. 106-78 substituted ‘‘Richard
B. Russell National School Lunch Act” for ‘‘National
School Lunch Act”.

§ 2244. Security investigations

(a) Funds appropriated to the Department of
Defense may not be used for the conduct of an
investigation by the Department of Defense, or
by any other Federal department or agency, for
purposes of determining whether to grant a se-
curity clearance to an individual or a facility
unless the Secretary of Defense determines both
of the following:

(1) That a current, complete investigation
file is not available from any other depart-
ment or agency of the Federal Government
with respect to that individual or facility.

(2) That no other department or agency of
the Federal Government is conducting an in-
vestigation with respect to that individual or
facility that could be used as the basis for de-
termining whether to grant the security clear-
ance.

(b) For purposes of subsection (a)(1), a current
investigation file is a file on an investigation
that has been conducted within the past five
years.

(Added Pub. L. 101-510, div. A, title IX, §904(a),
Nov. 5, 1990, 104 Stat. 1621; amended Pub. L.
102-190, div. A, title X, §1061(a)(11), Dec. 5, 1991,
105 Stat. 1473.)

AMENDMENTS

1991—Subsec. (a)(1), (2). Pub. L. 102-190 substituted
‘“‘Government’’ for ‘‘government’’.

§ 2244a. Equipment scheduled for retirement or
disposal: limitation on expenditures for
modifications

(a) PROHIBITION.—Except as otherwise provided
in this section, the Secretary of a military de-
partment may not carry out a modification of
an aircraft, weapon, vessel, or other item of
equipment that the Secretary plans to retire or
otherwise dispose of within five years after the
date on which the modification, if carried out,
would be completed.

(b) EXCEPTIONS.—
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(1) EXCEPTION FOR BELOW-THRESHOLD MODI-
FICATIONS.—The prohibition in subsection (a)
does not apply to a modification for which the
cost is less than $100,000.

(2) EXCEPTION FOR TRANSFER OF REUSABLE
ITEMS OF VALUE.—The prohibition in sub-
section (a) does not apply to a modification in
a case in which—

(A) the reusable items of value, as deter-
mined by the Secretary, installed on the
item of equipment as part of such modifica-
tion will, upon the retirement or disposal of
the item to be modified, be removed from
such item of equipment, refurbished, and in-
stalled on another item of equipment; and

(B) the cost of such modification (includ-
ing the cost of the removal and refurbish-
ment of reusable items of value under sub-
paragraph (A)) is less than $1,000,000.

(3) EXCEPTION FOR SAFETY MODIFICATIONS.—
The prohibition in subsection (a) does not
apply to a safety modification.

(c) WAIVER AUTHORITY.—The Secretary con-
cerned may waive the prohibition in subsection
(a) in the case of any modification otherwise
subject to that subsection if the Secretary de-
termines that carrying out the modification is
in the national security interest of the United
States. Whenever the Secretary issues such a
waiver, the Secretary shall notify the congres-
sional defense committees in writing.

(Added Pub. L. 109-163, div. A, title III, §372(a),
Jan. 6, 2006, 119 Stat. 3209.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in Pub. L. 105-56, title VIII, §8053, Oct. 8, 1997, 111
Stat. 1232, which was set out as a note under section
2241 of this title, prior to repeal by Pub. L. 109-163, div.
A, title III, §372(c), 119 Stat. 3210.

§2245. Use of aircraft for proficiency flying: limi-
tation

(a) An aircraft under the jurisdiction of a mili-
tary department may not be used by a member
of the armed forces for the purpose of pro-
ficiency flying except in accordance with regula-
tions prescribed by the Secretary of Defense.

(b) Such regulations—

(1) may not require proficiency flying by a
member except to the extent required for the
member to maintain flying proficiency in an-
ticipation of the member’s assignment to com-
bat operations; and

(2) may not permit proficiency flying in the
case of a member who is assigned to a course
of instruction of 90 days or more.

(c) In this section, the term ‘‘proficiency fly-
ing”’ means flying performed under competent
orders by a rated or designated member of the
armed forces while serving in a non-aviation as-
signment or in an assignment in which skills
would normally not be maintained in the per-
formance of assigned duties.

(Added Pub. L. 101-510, div. A, title XIV,
§1481(e)(1), Nov. 5, 1990, 104 Stat. 1706; amended
Pub. L. 110-181, div. A, title X, §1077, Jan. 28,
2008, 122 Stat. 333.)
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PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in Pub. L. 101-165, title IX, §9006, Nov. 21, 1989,
103 Stat. 1130, which was set out as a note under section
2241 of this title, prior to repeal by Pub. L. 101-510,
§1481(e)(3).

AMENDMENTS

2008—Subsec. (c). Pub. L. 110-181 amended subsec. (c)
generally. Prior to amendment, subsec. (c¢) read as fol-
lows: “‘In this section, the term ‘proficiency flying’ has
the meaning given that term in Department of Defense
Directive 1340.4.”

§ 2245a. Use of operation and maintenance funds
for purchase of investment items: limitation

Funds appropriated to the Department of De-
fense for operation and maintenance may not be
used to purchase any item (including any item
to be acquired as a replacement for an item)
that has an investment item unit cost that is
greater than $250,000.

(Added Pub. L. 109-163, div. A, title III, §373(a),
Jan. 6, 2006, 119 Stat. 3210.)

[§2246. Renumbered §2491a]
[§2247. Renumbered § 2491b]

PRIOR PROVISIONS

Another section 2247 was renumbered section 2249 of
this title.

[§ 2248. Repealed. Pub. L. 108-136, div. A, title X,
§1045(a)(5)(A), Nov. 24, 2003, 117 Stat. 1612]

Section, added Pub. L. 103-337, div. A, title X,
§1063(a), Oct. 5, 1994, 108 Stat. 2848, related to prohibi-
tion on purchase of surety bonds.

§ 2249. Prohibition on use of funds for document-
ing economic or employment impact of cer-
tain acquisition programs

No funds appropriated by the Congress may be
obligated or expended to assist any contractor
of the Department of Defense in preparing any
material, report, lists, or analysis with respect
to the actual or projected economic or employ-
ment impact in a particular State or congres-
sional district of an acquisition program for
which all research, development, testing, and
evaluation has not been completed.

(Added Pub. L. 103-355, title VII, §7202(a)(1), Oct.
13, 1994, 108 Stat. 3379, §2247; renumbered §2249,
Pub. L. 104-106, div. D, title XLIII, §4321(b)(2)(A),
Feb. 10, 1996, 110 Stat. 672.)

AMENDMENTS

1996—Pub. L. 104-106 renumbered section 2247 of this
title as this section.

EFFECTIVE DATE
For effective date and applicability of section, see
section 10001 of Pub. L. 103-355 set out as an Effective

Date of 1994 Amendment note under section 2302 of this
title.

§ 2249a. Prohibition on providing financial assist-
ance to terrorist countries

(a) PROHIBITION.—Funds available to the De-
partment of Defense may not be obligated or ex-
pended to provide financial assistance to—
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(1) any country with respect to which the
Secretary of State has made a determination
under section 6(j)(1)(A) of the Export Adminis-
tration Act of 1979 (60 U.S.C. App.
2405()H()(A));

(2) any country identified in the latest re-
port submitted to Congress under section 140
of the Foreign Relations Authorization Act,
Fiscal Years 1988 and 1989 (22 U.S.C. 2656f), as
providing significant support for international
terrorism; or

(3) any other country that, as determined by
the President—

(A) grants sanctuary from prosecution to
any individual or group that has committed
an act of international terrorism; or

(B) otherwise supports international ter-
rorism.

(b) WAIVER.—(1) The President may waive the
application of subsection (a) to a country if the
President determines—

(A) that it is in the national security inter-
ests of the United States to do so; or

(B) that the waiver should be granted for hu-
manitarian reasons.

(2) The President shall—

(A) notify the Committee on Armed Services
and the Committee on Foreign Relations of
the Senate and the Committee on Armed Serv-
ices and the Committee on International Rela-
tions of the House of Representatives at least
15 days before the waiver takes effect; and

(B) publish a notice of the waiver in the Fed-
eral Register.

(c) DEFINITION.—In this section, the term
“international terrorism’ has the meaning
given that term in section 140(d) of the Foreign
Relations Authorization Act, Fiscal Years 1988
and 1989 (22 U.S.C. 2656f(d)).

(Added Pub. L. 104-106, div. A, title XIII,
§1341(a), Feb. 10, 1996, 110 Stat. 485; amended
Pub. L. 105-85, div. A, title X, §1073(a)(40), Nov.
18, 1997, 111 Stat. 1902; Pub. L. 106-65, div. A, title
X, §1067(1), Oct. 5, 1999, 113 Stat. 774.)

AMENDMENTS

1999—Subsec. (b)(2)(A). Pub. L. 106-65 substituted
“and the Committee on Armed Services’ for ‘“‘and the
Committee on National Security’.

1997—Subsec. (a)(1). Pub. L. 105-85 substituted ‘50
U.S.C. App. 2405(j)(1)(A)” for <50 App. 2405(j)’.

CHANGE OF NAME

Committee on International Relations of House of
Representatives changed to Committee on Foreign Af-
fairs of House of Representatives by House Resolution
No. 6, One Hundred Tenth Congress, Jan. 5, 2007.

§ 2249b. Display of State flags: prohibition on use
of funds to arbitrarily exclude flag; position
and manner of display

(a) PROHIBITION ON USE OF FUNDS.—Funds
available to the Department of Defense may not
be used to prescribe or enforce any rule that ar-
bitrarily excludes the official flag of any State,
territory, or possession of the United States
from any display of the flags of the States, terri-
tories, and possessions of the United States at
an official ceremony of the Department of De-
fense.
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(b) POSITION AND MANNER OF DISPLAY.—The
display of an official flag of a State, territory,
or possession of the United States at an installa-
tion or other facility of the Department shall be
governed by section 7 of title 4 and any modi-
fication of section 7 under section 10 of title 4.

(Added Pub. L. 104-201, div. A, title X, §1071(a),
Sept. 23, 1996, 110 Stat. 2656; amended Pub. L.
105225, §4(a)(1), Aug. 12, 1998, 112 Stat. 1498.)

AMENDMENTS

1998—Subsec. (b). Pub. L. 105-225 substituted ‘‘section
7 of title 4 and any modification of section 7 under sec-
tion 10 of title 4 for ‘‘the provisions of section 3 of the
Joint Resolution of June 22, 1942 (66 Stat. 378, chapter
435; 36 U.S.C. 175), and any modification of such provi-
sions under section 8 of that Joint Resolution (36 U.S.C.
178).

§2249¢c. Regional Defense Combating Terrorism
Fellowship Program: authority to use appro-
priated funds for costs associated with edu-
cation and training of foreign officials

(a) AUTHORITY To UsSkE FUNDs.—Under regula-
tions prescribed by the Secretary of Defense,
funds appropriated to the Department of De-
fense may be used to pay any costs associated
with the education and training of foreign mili-
tary officers, ministry of defense officials, or se-
curity officials at military or civilian edu-
cational institutions, regional centers, con-
ferences, seminars, or other training programs
conducted under the Regional Defense Combat-
ing Terrorism Fellowship Program. Costs for
which payment may be made under this section
include the costs of transportation and travel
and subsistence costs.

(b) LIMITATION.—The total amount of funds
used under the authority in subsection (a) in
any fiscal year may not exceed $35,000,000.
Amounts available under the authority in sub-
section (a) for a fiscal year may be used for pro-
grams that begin in such fiscal year but end in
the next fiscal year.

(c) ANNUAL REPORT.—Not later than December
1 of each year, the Secretary of Defense shall
submit to Congress a report on the administra-
tion of this section during the fiscal year ended
in such year. The report shall include the fol-
lowing matters:

(1) A complete accounting of the expenditure
of appropriated funds for purposes authorized
under subsection (a), including—

(A) the countries of the foreign officers
and officials for whom costs were paid; and

(B) for each such country, the total
amount of the costs paid.

(2) The training courses attended by the for-
eign officers and officials, including a speci-
fication of which, if any, courses were con-
ducted in foreign countries.

(3) An assessment of the effectiveness of the
program referred to in subsection (a) in in-
creasing the cooperation of the governments
of foreign countries with the United States in
the global war on terrorism.

(4) A discussion of any actions being taken
to improve the program.

(Added Pub. L. 108-136, div. A, title XII,
§1221(a)(1), Nov. 24, 2003, 117 Stat. 1651, amended
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Pub. L. 109-364, div. A, title XII, §1204(a)—(d)(2),
Oct. 17, 2006, 120 Stat. 2415; Pub. L. 110-417, [div.
A], title XII, §1209(a), Oct. 14, 2008, 122 Stat.
46217.)

AMENDMENTS
2008—Subsec. (b). Pub. L. 110417 substituted
¢‘$35,000,000”" for ‘‘$25,000,000”’.
2006—Pub. L. 109-364, §1204(d)(2), substituted ‘‘Re-

gional Defense Combating Terrorism Fellowship Pro-
gram: authority to use appropriated funds for costs as-
sociated with education and training of foreign offi-
cials” for ‘“Authority to use appropriated funds for
costs of attendance of foreign visitors under Regional
Defense Counterterrorism Fellowship Program’ in sec-
tion catchline.

Subsec. (a). Pub. L. 109-364, §1204(a), substituted ‘‘the
education and training of foreign military officers,
ministry of defense officials, or security officials at
military or civilian educational institutions, regional
centers, conferences, seminars, or other training pro-
grams conducted under the Regional Defense Combat-
ing Terrorism Fellowship Program’ for ‘‘the attend-
ance of foreign military officers, ministry of defense of-
ficials, or security officials at United States military
educational institutions, regional centers, conferences,
seminars, or other training programs conducted under
the Regional Defense Counterterrorism Fellowship Pro-
gram, including costs of transportation and travel and
subsistence costs’ and inserted at end ‘‘Costs for which
payment may be made under this section include the
costs of transportation and travel and subsistence
costs.”

Subsec. (b). Pub. L. 109-364, §1204(b), (c), substituted
¢¢$25,000,000" for °‘$20,000,000 and inserted at end
“Amounts available under the authority in subsection
(a) for a fiscal year may be used for programs that
begin in such fiscal year but end in the next fiscal
year.”

Subsec. (¢)(3). Pub. L. 109-364, §1204(d)(1), substituted
“program referred to in subsection (a)”’ for ‘‘Regional
Defense Counterterrorism Fellowship Program’.

EFFECTIVE DATE OF 2008 AMENDMENT

Pub. L. 110-417, [div. A], title XII, §1209(b), Oct. 14,
2008, 122 Stat. 4627, provided that: ‘“The amendment
made by subsection (a) [amending this section] shall
take effect on October 1, 2008, and shall apply with re-
spect to fiscal years beginning on or after that date.”

REGULATIONS

Pub. L. 108-136, div. A, title XII, §1221(b), Nov. 24, 2003,
117 Stat. 1651, provided that: ‘“Not later than December
1, 2003, the Secretary of Defense shall—

‘(1) prescribe the final regulations for carrying out
section 2249c of title 10, United States Code, as added
by subsection (a); and

‘“(2) notify the congressional defense committees
[Committees on Armed Services and Appropriations
of the Senate and House of Representatives] of the
prescription of such regulations.”

§ 2249d. Distribution to certain foreign personnel
of education and training materials and in-
formation technology to enhance military
interoperability with the armed forces

(a) DISTRIBUTION AUTHORIZED.—To enhance
interoperability between the armed forces and
military forces of friendly foreign nations, the
Secretary of Defense, with the concurrence of
the Secretary of State, may—

(1) provide to personnel referred to in sub-
section (b) electronically-distributed learning
content for the education and training of such
personnel for the development or enhancement
of allied and friendly military and civilian ca-
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pabilities for multinational operations, includ-
ing joint exercises and coalition operations;
and

(2) provide information technology, includ-
ing computer software developed for such pur-
pose, but only to the extent necessary to sup-
port the use of such learning content for the
education and training of such personnel.

(b) AUTHORIZED RECIPIENTS.—The personnel to
whom learning content and information tech-
nology may be provided under subsection (a) are
military and civilian personnel of a friendly for-
eign government, with the permission of that
government.

(c) EDUCATION AND TRAINING.—Any education
and training provided under subsection (a) shall
include the following:

(1) Internet-based education and training.

(2) Advanced distributed learning and simi-
lar Internet learning tools, as well as distrib-
uted training and computer-assisted exercises.

(d) APPLICABILITY OF EXPORT CONTROL RE-
GIMES.—The provision of learning content and
information technology under this section shall
be subject to the provisions of the Arms Export
Control Act (22 U.S.C. 2751 et seq.) and any other
export control regime under law relating to the
transfer of military technology to foreign na-
tions.

(e) GUIDANCE ON UTILIZATION OF AUTHORITY.—

(1) GUIDANCE REQUIRED.—The Secretary of
Defense shall develop and issue guidance on
the procedures for the use of the authority in
this section.

(2) MODIFICATION.—If the Secretary modifies
the guidance issued under paragraph (1), the
Secretary shall submit to the appropriate
committees of Congress a report setting forth
the modified guidance not later than 30 days
after the date of such modification.

(f) ANNUAL REPORT.—

(1) REPORT REQUIRED.—Not later than Octo-
ber 31 following each fiscal year in which the
authority in this section is used, the Secretary
of Defense shall submit to the appropriate
committees of Congress a report on the exer-
cise of the authority during such fiscal year.

(2) ELEMENTS.—Each report under paragraph
(1) shall include, for the fiscal year covered by
such report, the following:

(A) A statement of the recipients of learn-
ing content and information technology pro-
vided under this section.

(B) A description of the type, quantity,
and value of the learning content and infor-
mation technology provided under this sec-
tion.

(g) APPROPRIATE COMMITTEES OF CONGRESS DE-
FINED.—In this section, the term ‘‘appropriate
committees of Congress’” means—

(1) the Committee on Armed Services and
the Committee on Foreign Relations of the
Senate; and

(2) the Committee on Armed Services and
the Committee on Foreign Affairs of the
House of Representatives.

(Added Pub. L. 110-417, [div. Al,
§1205(a)(1), Oct. 14, 2008, 122 Stat. 4623.)

title XII,
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REFERENCES IN TEXT

The Arms Export Control Act, referred to in subsec.
(d), is Pub. L. 90-629, Oct. 22, 1968, 82 Stat. 1320, which
is classified principally to chapter 39 (§2751 et seq.) of
Title 22, Foreign Relations and Intercourse. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 2751 of Title 22 and
Tables.

EFFECTIVE DATE

Pub. L. 110417, [div. A], title XII, §1205(d), Oct. 14,
2008, 122 Stat. 4625, provided that: ‘“This section [enact-
ing this section and provisions set out as notes under
this section] and the amendments made by this section
shall take effect on October 1, 2008.”"

GUIDANCE ON UTILIZATION OF AUTHORITY

Pub. L. 110-417, [div. A], title XII, §1205(b), Oct. 14,
2008, 122 Stat. 4624, provided that:

‘(1) SUBMITTAL TO CONGRESS.—Not later than 30 days
after issuing the guidance required by section 2249d(e)
of title 10, United States Code, as added by subsection
(a), the Secretary of Defense shall submit to the Com-
mittees on Armed Services of the Senate and the House
of Representatives a report setting forth such guidance.

¢“(2) UTILIZATION OF SIMILAR GUIDANCE.—In developing
the guidance required by section 2249d(e) of title 10,
United States Code, as so added, the Secretary may uti-
lize applicable portions of the current guidance devel-
oped by the Secretary under subsection (f) of section
1207 of the John Warner National Defense Authoriza-
tion Act for Fiscal Year 2007 (Public Law 109-364; 120
Stat. 2419) for purposes of the exercise of the authority
in such section 1207.”

SUBCHAPTER II—MISCELLANEOUS
ADMINISTRATIVE AUTHORITY

Sec.

2251. Household furnishings and other property:
personnel outside the United States or in
Alaska or Hawaii.

2252. Rewards: missing property.

2253. Motor vehicles.

2254. Treatment of reports of aircraft accident in-
vestigations.

2254a.. Data files of military flight operations qual-
ity assurance systems: exemption from dis-
closure under Freedom of Information Act.

2255. Aircraft accident investigation boards: com-
position requirements.

2257. Use of recruiting materials for public rela-
tions.

2259. Transit pass program: personnel in poor air
quality areas.

2260. Licensing of intellectual property: retention
of fees.

2261. Presentation of recognition items for recruit-
ment and retention purposes.

2262. Department of Defense conferences: collec-
tion of fees to cover Department of Defense
costs.

2263. United States contributions to the North At-
lantic Treaty Organization common-funded
budgets.

AMENDMENTS

2011—Pub. L. 112-81, div. A, title X, §1082(a)(2), Dec.
31, 2011, 125 Stat. 1601, added item 2254a.

2008—Pub. L. 110417, [div. A], title X, §1004(a)(2), Oct.
14, 2008, 122 Stat. 4583, added item 2263.

2006—Pub. L. 109-364, div. A, title X, §1051(b), Oct. 17,
2006, 120 Stat. 2396, added item 2262.

Pub. L. 109-163, div. A, title V, §589(a)(2), Jan. 6, 2006,
119 Stat. 3279, added item 2261.

2004—Pub. L. 108-375, div. A, title X, §1004(b), Oct. 28,
2004, 118 Stat. 2036, added item 2260.

2000—Pub. L. 106-398, §1 [[div. A], title X, §1082(a)(2)],
Oct. 30, 2000, 114 Stat. 1654, 1654A-285, added item 2259.
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1999—Pub. L. 106-65, div. A, title V, §574(b), Oct. 5,
1999, 113 Stat. 624, added item 2257.

1996—Pub. L. 104-201, div. A, title IX, §911(a)(2), Sept.
23, 1996, 110 Stat. 2622, added item 2255.

1992—Pub. L. 102-484, div. A, title X, §1071(a)(2), Oct.
23, 1992, 106 Stat. 2508, added item 2254.

§2251. Household furnishings and other prop-
erty: personnel outside the United States or
in Alaska or Hawaii

(a) IN GENERAL.—Subject to subsection (b), the
Secretary of the military department concerned
may—

(1) purchase household furnishings and auto-
mobiles from members of the armed forces and
civilian employees of the Department of De-
fense on duty outside the United States or in
Hawaii for resale at cost to incoming person-
nel; and

(2) provide household furnishings, without
charge, in other than public quarters occupied
by members of the armed forces or civilian
employees of the Department of Defense who
are on duty outside the United States or in
Alaska or Hawaii.

(b) REQUIRED DETERMINATION.—The authority
provided in subsection (a) may be used only
when it is determined, under regulations ap-
proved by the Secretary of Defense, that the use
of that authority would be advantageous to the
United States.

(Added Pub. L. 100-370, §1(e)(1), July 19, 1988, 102
Stat. 845.)

HISTORICAL AND REVISION NOTES

Section is based on Pub. L. 98-212, title VII, §723, Dec.
8, 1983, 97 Stat. 1443.

§ 2252. Rewards: missing property

The Secretary of Defense and the Secretary of
each military department may pay a reward of
not more than $500 in any case for information
leading to the discovery of missing property
under the jurisdiction of that Secretary or lead-
ing to the recovery of such property.

(Added Pub. L. 100-370, §1(e)(1), July 19, 1988, 102
Stat. 845.)

HISTORICAL AND REVISION NOTES

Section is based on Pub. L. 99-190, §101(b) [title VIII,
§8005(b)], Dec. 19, 1985, 99 Stat. 1185, 1202.

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 7209 of this title prior to repeal by
Pub. L. 100-370, § 1(e)(3)(A).

§ 2253. Motor vehicles

(a) GENERAL AUTHORITIES.—The Secretary of
Defense and the Secretary of each military de-
partment may—

(1) provide for insurance of official motor ve-
hicles in a foreign country when the laws of
such country require such insurance; and

(2) purchase right-hand drive passenger se-
dans at a cost of not more than $30,000 each.

(b) HIRE OF PASSENGER VEHICLES.—Amounts
appropriated to the Department of Defense for
operation and maintenance of the active forces
may be used for the hire of passenger motor ve-
hicles.
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(Added Pub. L. 100-370, §1(e)(1), July 19, 1988, 102
Stat. 845; amended Pub. L. 105-85, div. A, title
VIII, §805, Nov. 18, 1997, 111 Stat. 1834; Pub. L.
112-81, div. A, title VIII, §814(a), Dec. 31, 2011, 125
Stat. 1491.)

HISTORICAL AND REVISION NOTES

Subsection (a)(1) of this section and sections 2241(b)
and 2242(1), (4) of this title are based on Pub. L. 98-212,
title VII, §705, Dec. 8, 1983, 97 Stat. 1437.

Subsection (a)(2) is based on Pub. L. 99-190, §101(b)
[title VIII, §8005(i)], Dec. 19, 1985, 99 Stat. 1185, 1202.

Subsection (b) of this section and sections 2241(a) and
2661(a) of this title are based on Pub. L. 98-212, title VII,
§735, Dec. 8, 1983, 97 Stat. 1444, as amended by Pub. L.
98-525, title XIV, §§1403(a)(2), 1404, Oct. 19, 1984, 98 Stat.
2621.

AMENDMENTS

2011—Subsec. (a)(2). Pub. L. 112-81 substituted ‘‘pas-
senger sedans’’ for ‘‘vehicles’’.

1997—Subsec. (a)(2). Pub. L.
‘$30,000” for ‘‘$12,000’.

105-85 substituted

§2254. Treatment of reports of aircraft accident
investigations

(a) IN GENERAL.—(1) Whenever the Secretary
of a military department conducts an accident
investigation of an accident involving an air-
craft under the jurisdiction of the Secretary, the
records and report of the investigations shall be
treated in accordance with this section.

(2) For purposes of this section, an accident in-
vestigation is any form of investigation of an
aircraft accident other than an investigation
(known as a ‘‘safety investigation’’) that is con-
ducted solely to determine the cause of the acci-
dent and to obtain information that may pre-
vent the occurrence of similar accidents.

(b) PUBLIC DISCLOSURE OF CERTAIN ACCIDENT
INVESTIGATION INFORMATION.—(1) The Secretary
concerned, upon request, shall publicly disclose
unclassified tapes, scientific reports, and other
factual information pertinent to an aircraft ac-
cident investigation, before the release of the
final accident investigation report relating to
the accident, if the Secretary concerned deter-
mines—

(A) that such tapes, reports, or other infor-
mation would be included within and releas-
able with the final accident investigation re-
port; and

(B) that release of such tapes, reports, or
other information—

(i) would not undermine the ability of ac-
cident or safety investigators to continue to
conduct the investigation; and

(ii) would not compromise national secu-
rity.

(2) A disclosure under paragraph (1) may not
be made by or through officials with responsibil-
ity for, or who are conducting, a safety inves-
tigation with respect to the accident.

(c) OPINIONS REGARDING CAUSATION OF ACCI-
DENT.—Following a military aircraft accident—

(1) if the evidence surrounding the accident
is sufficient for the investigators who conduct
the accident investigation to come to an opin-
ion (or opinions) as to the cause or causes of
the accident, the final report of the accident
investigation shall set forth the opinion (or
opinions) of the investigators as to the cause
or causes of the accident; and
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(2) if the evidence surrounding the accident
is not sufficient for those investigators to
come to an opinion as to the cause or causes
of the accident, the final report of the acci-
dent investigation shall include a description
of those factors, if any, that, in the opinion of
the investigators, substantially contributed to
or caused the accident.

(d) USE OF INFORMATION IN CIVIL PROCEED-
INGS.—For purposes of any civil or criminal pro-
ceeding arising from an aircraft accident, any
opinion of the accident investigators as to the
cause of, or the factors contributing to, the acci-
dent set forth in the accident investigation re-
port may not be considered as evidence in such
proceeding, nor may such information be consid-
ered an admission of liability by the United
States or by any person referred to in those con-
clusions or statements.

(e) REGULATIONS.—The Secretary of each mili-
tary department shall prescribe regulations to
carry out this section.

(Added Pub. L. 102-484, div. A,
§1071(a)(1), Oct. 23, 1992, 106 Stat. 2507.)

EFFECTIVE DATE

Section 1071(c) of Pub. L. 102-484 provided that: ‘‘Sec-
tion 22564 of title 10, United States Code, as added by
subsection (a), shall apply with respect to accidents oc-
curring on or after the date on which regulations are
first prescribed under that section.”

title X,

REGULATIONS

Pub. L. 105-261, div. A, title X, §1065(c), Oct. 17, 1998,
112 Stat. 2134, provided that: “The Secretary of Defense
shall prescribe regulations, which shall be applied uni-
formly across the Department of Defense, establishing
procedures by which the military departments shall
provide to the family members of any person involved
in a military aviation accident periodic update reports
on the conduct and progress of investigations into the
accident.”

Section 1071(b) of Pub. L. 102-484 provided that: ‘“‘Reg-
ulations under section 2254 of title 10, United States
Code, as added by subsection (a), shall be prescribed not
later than 180 days after the date of the enactment of
this Act [Oct. 23, 1992].”

§2254a. Data files of military flight operations
quality assurance systems: exemption from
disclosure under Freedom of Information Act

(a) AUTHORITY TO EXEMPT CERTAIN DATA FILES
FROM DISCLOSURE UNDER FOIA.—

(1) The Secretary of Defense may exempt in-
formation contained in any data file of the
military flight operations quality assurance
system of a military department from disclo-
sure under section 5562(b)(3) of title 5, upon a
written determination that—

(A) the information is sensitive informa-
tion concerning military aircraft, units, or
aircrew; and

(B) the public interest consideration in the
disclosure of such information does not out-
weigh preventing the disclosure of such in-
formation.

(2) In this section, the term ‘data file”
means a file of the military flight operations
quality assurance (in this section referred to
as “MFOQA”) system that contains informa-
tion acquired or generated by the MFOQA sys-
tem, including—
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(A) any data base containing raw MFOQA
data; and

(B) any analysis or report generated by the
MFOQA system or which is derived from
MFOQA data.

(3) Information that is exempt under para-
graph (1) from disclosure under section
552(b)(3) of title 5 shall be exempt from such
disclosure even if such information is con-
tained in a data file that is not exempt in its
entirety from such disclosure.

(4) The provisions of paragraph (1) may not
be superseded except by a provision of law
which is enacted after the date of the enact-
ment of this section and which specifically
cites and repeals or modifies those provisions.

(b) REGULATIONS.—The Secretary of Defense
shall prescribe regulations for the administra-
tion of this section. Such regulations shall en-
sure consistent application of the authority in
subsection (a) across the military departments.

(c) DELEGATION.—The Secretary of Defense
may delegate the authority to make a deter-
mination under subsection (a) to the Director of
Administration and Management of the Depart-
ment.

(d) TRANSPARENCY.—Each determination of
the Secretary, or the Secretary’s designee,
under subsection (a) shall be made in writing
and accompanied by a statement of the basis for
the determination. All such determinations and
statements of basis shall be available to the
public, upon request, through the Office of the
Director of Administration and Management.

(Added Pub. L. 112-81, div. A, title X, §1082(a)(1),
Dec. 31, 2011, 125 Stat. 1600.)

REFERENCES IN TEXT

The date of the enactment of this section, referred to
in subsec. (a)(4), is the date of enactment of Pub. L.
112-81, which was approved Dec. 31, 2011.

EFFECTIVE DATE

Pub. L. 112-81, div. A, title X, §1082(b), Dec. 31, 2011,
125 Stat. 1601, provided that: ‘‘Section 2254a of title 10,
United States Code, as added by subsection (a), shall
apply to any information entered into any data file of
the military flight operations quality assurance system
before, on, or after the date of the enactment of this
Act [Dec. 31, 2011].”

§2255. Aircraft accident investigation boards:
composition requirements

(a) REQUIRED MEMBERSHIP OF BOARDS.—When-
ever the Secretary of a military department
convenes an aircraft accident investigation
board to conduct an accident investigation (as
described in section 2254(a)(2) of this title) with
respect to a Class A accident involving an air-
craft under the jurisdiction of the Secretary, the
Secretary shall select the membership of the
board so that—

(1) a majority of the members (or in the case
of a board consisting of a single member, the
member) is selected from units other than the
mishap unit or a unit subordinate to the mis-
hap unit; and

(2) in the case of a board consisting of more
than one member, at least one member of the
board is a member of the armed forces or an
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officer or an employee of the Department of
Defense who possesses knowledge and exper-
tise relevant to aircraft accident investiga-
tions.

(b) EXCEPTION.—The Secretary of the military
department concerned may waive the require-
ment of subsection (a)(1) in the case of an air-
craft accident if the Secretary determines
that—

(1) it is not practicable to meet the require-
ment because of—

(A) the remote location of the aircraft ac-
cident;

(B) an urgent need to promptly begin the
investigation; or

(C) a lack of available persons outside of
the mishap unit who have adequate knowl-
edge and expertise regarding the type of air-
craft involved in the accident; and

(2) the objectivity and independence of the
aircraft accident investigation board will not
be compromised.

(c) CONSULTATION REQUIREMENT.—In the case
of an aircraft accident investigation board con-
sisting of a single member, the member shall
consult with a member of the armed forces or an
officer or an employee of the Department of De-
fense who possesses knowledge and expertise rel-
evant to aircraft accident investigations.

(d) DESIGNATION OF CLASS A ACCIDENTS.—Not
later than 60 days after an aircraft accident in-
volving an aircraft under the jurisdiction of the
Secretary of a military department, the Sec-
retary shall determine whether the aircraft ac-
cident should be designated as a Class A acci-
dent for purposes of this section.

(e) DEFINITIONS.—In this section:

(1) The term ‘‘Class A accident’” means an
accident involving an aircraft that results in—

(A) the loss of life or permanent disability;

(B) damages to the aircraft, other prop-
erty, or a combination of both, in an amount
in excess of the amount specified by the Sec-
retary of Defense for purposes of determin-
ing Class A accidents; or

(C) the destruction of the aircraft.

(2) The term ‘‘mishap unit”, with respect to
an aircraft accident investigation, means the
unit of the armed forces (at the squadron or
battalion level or equivalent) to which was as-
signed the flight crew of the aircraft that sus-
tained the accident that is the subject of the
investigation.

(Added Pub. L. 104201, div. A, title IX, §911(a)(1),
Sept. 23, 1996, 110 Stat. 2621; amended Pub. L.
108-136, div. A, title X, §1031(a)(13), Nov. 24, 2003,
117 Stat. 1597.)

AMENDMENTS

2003—Subsec. (b). Pub. L. 108-136 struck out par. (1)
designation before ‘‘The Secretary’’, redesignated sub-
pars. (A) and (B) of former par. (1) as pars. (1) and (2),
respectively, redesignated cls. (i) to (iii) of former sub-
par. (A) as subpars. (A) to (C), respectively, of par. (1),
and struck out par. (2) which read as follows: ‘“The Sec-
retary shall notify Congress of a waiver exercised under
this subsection and the reasons therefor.”

EFFECTIVE DATE

Section 911(b) of Pub. L. 104-201 provided that: ‘‘Sec-
tion 22565 of title 10, United States Code, as added by
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subsection (a), shall apply with respect to any aircraft
accident investigation board convened by the Secretary
of a military department after the end of the six-month
period beginning on the date of the enactment of this
Act [Sept. 23, 1996].”

§2257. Use of recruiting materials for public re-
lations

The Secretary of Defense may use for public
relations purposes of the Department of Defense
any advertising materials developed for use for
recruitment and retention of personnel for the
armed forces. Any such use shall be under such
conditions and subject to such restrictions as
the Secretary of Defense shall prescribe.

(Added Pub. L. 106-65, div. A, title V, §574(a),
Oct. 5, 1999, 113 Stat. 624.)

§2259. Transit pass program: personnel in poor
air quality areas

(a) ESTABLISHMENT OF PROGRAM.—To0 encour-
age Department of Defense personnel assigned
to duty, or employed, in poor air quality areas
to use means other than single-occupancy motor
vehicles to commute to or from the location of
their duty assignments, the Secretary of De-
fense shall exercise the authority provided in
section 7905 of title 5 to establish a program to
provide a transit pass benefit under subsection
(b)(2)(A) of that section for members of the
Army, Navy, Air Force, and Marine Corps who
are assigned to duty, and to Department of De-
fense civilian officers and employees who are
employed, in a poor air quality area.

(b) POOR AIR QUALITY AREAS.—In this section,
the term ‘‘poor air quality area’ means an
area—

(1) that is subject to the national ambient
air quality standards promulgated by the Ad-
ministrator of the Environmental Protection
Agency under section 109 of the Clean Air Act
(42 U.S.C. 7409); and

(2) that, as determined by the Administrator
of the Environmental Protection Agency, is a
nonattainment area with respect to any of
those standards.

(Added Pub. L. 106-398, §1 [[div. A], title X,
§1082(a)(1)], Oct. 30, 2000, 114 Stat. 1654,
1654A-285.)

TIME FOR IMPLEMENTATION

Pub. L. 106-398, §1 [[div. A], title X, §1082(b)], Oct. 30,
2000, 114 Stat. 1654, 16564A-285, provided that: ‘“The Sec-
retary of Defense shall prescribe the effective date for
the transit pass program required under section 2259 of
title 10, United States Code, as added by subsection (a).
The effective date so prescribed may not be later than
the first day of the first month that begins on or after
the date that is 180 days after the date of the enact-
ment of this Act [Oct. 30, 2000].”

§2260. Licensing of intellectual property: reten-
tion of fees

(a) AUTHORITY.—Under regulations prescribed
by the Secretary of Defense or the Secretary of
Homeland Security, the Secretary concerned
may license trademarks, service marks, certifi-
cation marks, and collective marks owned or
controlled by the Secretary concerned and may
retain and expend fees received from such licens-
ing in accordance with this section.
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(b) DESIGNATED MARKS.—The Secretary con-
cerned shall designate the trademarks, service
marks, certification marks, and collective
marks regarding which the Secretary will exer-
cise the authority to retain licensing fees under
this section.

(c) LICENSES FOR QUALIFYING COMPANIES.—(1)
The Secretary concerned may license trade-
marks, service marks, certification marks, and
collective marks owned or controlled by the
Secretary relating to military designations and
likenesses of military weapons systems to any
qualifying company upon receipt of a request
from the company.

(2) For purposes of paragraph (1), a qualifying
company is any United States company that—

(A) is a toy or hobby manufacturer; and

(B) is determined by the Secretary con-
cerned to be qualified in accordance with such
criteria as determined appropriate by the Sec-
retary of Defense.

(3) The fee for a license under this subsection
shall not exceed by more than a nominal
amount the amount needed to recover all costs
of the Department of Defense in processing the
request for the license and supplying the license.

(4) A license to a qualifying company under
this subsection shall provide that the license
may not be transferred, sold, or relicensed by
the qualifying company.

(5) A license under this subsection shall not be
an exclusive license.

(d) USE or FEES.—The Secretary concerned
shall use fees retained under this section for the
following purposes:

(1) For payment of the following costs in-
curred by the Secretary:
(A) Costs of securing trademark registra-
tions.
(B) Costs of operating the licensing pro-
gram under this section.

(2) For morale, welfare, and recreation ac-
tivities under the jurisdiction of the Sec-
retary, to the extent (if any) that the total
amount of the licensing fees available under
this section for a fiscal year exceed the total
amount needed for such fiscal year under para-
graph (1).

(e) AVAILABILITY.—Fees received in a fiscal
yvear and retained under this section shall be
available for obligation in such fiscal year and
the following two fiscal years.

(f) DEFINITIONS.—In this section:

(1) The terms ‘‘trademark”, ‘‘service mark”’,
“‘certification mark”, and ‘‘collective mark”
have the meanings given such terms in section
45 of the Act of July 5, 1946 (commonly re-
ferred to as the Trademark Act of 1946; 15
U.S.C. 1127).

(2) The term ‘‘Secretary concerned’ has the
meaning provided in section 101(a)(9) of this
title and also includes—

(A) the Secretary of Defense, with respect
to matters concerning the Defense Agencies
and Department of Defense Field Activities;
and

(B) the Secretary of Homeland Security,
with respect to matters concerning the
Coast Guard when it is not operating as a
service in the Department of the Navy.
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(Added Pub. L. 108-375, div. A, title X, §1004(a),
Oct. 28, 2004, 118 Stat. 2035; amended Pub. L.
110-181, div. A, title VIII, §882(a), Jan. 28, 2008,
122 Stat. 263; Pub. L. 110-417, [div. A], title VIII,
§881, Oct. 14, 2008, 122 Stat. 4559.)

AMENDMENTS

2008—Subsec. (a). Pub. L. 110-417, §881(1), inserted ‘‘or
the Secretary of Homeland Security’ after ‘‘Secretary
of Defense”’.

Subsecs. (¢) to (e). Pub. L. 110-181, §882(a), added sub-
sec. (¢) and redesignated former subsecs. (¢) and (d) as
(d) and (e), respectively. Former subsec. (e) redesig-
nated (f).

Subsec. (f). Pub. L. 110-417, §881(2), substituted ‘this
section:” for ‘‘this section,” and ‘‘(1) The” for ‘‘the”’
and added par. (2).

Pub. L. 110-181, §882(a)(1), redesignated subsec. (e) as
(f).

EFFECTIVE DATE OF 2008 AMENDMENT

Pub. L. 110-181, div. A, title VIII, §882(b), Jan. 28, 2008,
122 Stat. 264, provided that: ““The Secretary of Defense
shall prescribe regulations to implement the amend-
ment made by this section [amending this section] not
later than 180 days after the date of the enactment of
this Act [Jan. 28, 2008].”

§2261. Presentation of recognition items for re-
cruitment and retention purposes

(a) EXPENDITURES FOR RECOGNITION ITEMS.—
Under regulations prescribed by the Secretary of
Defense, appropriated funds may be expended—

(1) to procure recognition items of nominal
or modest value for recruitment or retention
purposes; and

(2) to present such items—

(A) to members of the armed forces; and

(B) to members of the families of members
of the armed forces, and other individuals,
recognized as providing support that sub-
stantially facilitates service in the armed
forces.

(b) PROVISION OF MEALS AND REFRESHMENTS.—
For purposes of section 520c of this title and any
regulation prescribed to implement that section,
functions conducted for the purpose of present-
ing recognition items described in subsection (a)
shall be treated as recruiting functions, and re-
cipients of such items shall be treated as per-
sons who are the objects of recruiting efforts.

(c) RECOGNITION ITEMS OF NOMINAL OR MODEST
VALUE.—In this section, the term ‘‘recognition
item of nominal or modest value’ means a com-
memorative coin, medal, trophy, badge, flag,
poster, painting, or other similar item that is
valued at less than $50 per item and is designed
to recognize or commemorate service in the
armed forces.

(Added Pub. L. 109-163, div. A, title V, §589(a)(1),
Jan. 6, 2006, 119 Stat. 3279; amended Pub. L.
109-364, div. A, title V, §594, Oct. 17, 2006, 120
Stat. 2235.)

AMENDMENTS

2006—Subsec. (d). Pub. L. 109-364 struck out heading
and text of subsec. (d). Text read as follows: ‘“The au-
thority under this section shall expire December 31,
2007.”
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§2262. Department of Defense conferences: col-
lection of fees to cover Department of De-
fense costs

(a) AUTHORITY TO COLLECT FEES.—(1) The Sec-
retary of Defense may collect fees from any in-
dividual or commercial participant in a con-
ference, seminar, exhibition, symposium, or
similar meeting conducted by the Department of
Defense (in this section referred to collectively
as a ‘‘conference’).

(2) The Secretary may provide for the collec-
tion of fees under this section directly or by
contract. The fees may be collected in advance
of a conference.

(b) USE oOF COLLECTED FEES.—Amounts col-
lected under subsection (a) with respect to a
conference shall be credited to the appropriation
or account from which the costs of the con-
ference are paid and shall be available to pay
the costs of the Department of Defense with re-
spect to the conference or to reimburse the De-
partment for costs incurred with respect to the
conference.

(c) TREATMENT OF EXCESS AMOUNTS.—In the
event the total amount of fees collected under
subsection (a) with respect to a conference ex-
ceeds the actual costs of the Department of De-
fense with respect to the conference, the amount
of such excess shall be deposited into the Treas-
ury as miscellaneous receipts.

(d) ANNUAL REPORTS.—(1) Not later than 45
days after the President submits to Congress the
budget for a fiscal year under section 1105 of
title 31, the Secretary of Defense shall submit to
the congressional defense committees a budget
justification document summarizing the use of
the fee-collection authority provided by this
section.

(2) Each report shall include the following:

(A) A list of all conferences conducted dur-
ing the preceding two calendar years for which
fees were collected under this section.

(B) For each conference included on the list
under subparagraph (A):

(i) The estimated costs of the Department
for the conference.

(ii) The actual costs of the Department for
the conference, including a separate state-
ment of the amount of any conference co-
ordinator fees associated with the con-
ference.

(iii) The amount of fees collected under
this section for the conference.

(C) An estimate of the number of con-
ferences to be conducted during the calendar
year in which the report is submitted for
which the Department will collect fees under
this section.

(Added Pub. L. 109-364, div. A, title X, §1051(a),
Oct. 17, 2006, 120 Stat. 2395.)

§2263. United States contributions to the North
Atlantic Treaty Organization common-fund-
ed budgets

(a) IN GENERAL.—The total amount contrib-
uted by the Secretary of Defense in any fiscal
year for the common-funded budgets of NATO
may be an amount in excess of the maximum
amount that would otherwise be applicable to
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those contributions in such fiscal year under the
fiscal year 1998 baseline limitation.

(b) REPORTS.—(1) Not later than October 30
each year, the Secretary of Defense shall submit
to the congressional defense committees a re-
port on the contributions made by the Secretary
to the common-funded budgets of NATO in the
preceding fiscal year.

(2) Bach report under paragraph (1) shall in-
clude, for the fiscal year covered by such report,
the following:

(A) The amounts contributed by the Sec-
retary to each of the separate budgets and pro-
grams of the North Atlantic Treaty Organiza-
tion under the common-funded budgets of
NATO.

(B) For each budget and program to which
the Secretary made such a contribution, the
percentage of such budget or program during
the fiscal year that such contribution rep-
resented.

(c) DEFINITIONS.—In this section:

(1) COMMON-FUNDED BUDGETS OF NATO.—The
term ‘‘common-funded budgets of NATO”
means the Military Budget, the Security In-
vestment Program, and the Civil Budget of the
North Atlantic Treaty Organization (and any
successor or additional account or program of
NATO).

(2) FISCAL YEAR 1998 BASELINE LIMITATION.—
The term ‘‘fiscal year 1998 baseline limita-
tion” means the maximum annual amount of
Department of Defense contributions for com-
mon-funded budgets of NATO that is set forth
as the annual limitation in section 3(2)(C)(ii)
of the resolution of the Senate giving the ad-
vice and consent of the Senate to the ratifica-
tion of the Protocols to the North Atlantic
Treaty of 1949 on the Accession of Poland,
Hungary, and the Czech Republic (as defined
in section 4(7) of that resolution), approved by
the Senate on April 30, 1998.

(Added Pub. L. 110417, [div. Al
§1004(a)(1), Oct. 14, 2008, 122 Stat. 4582.)

REFERENCES IN TEXT

title X,

The resolution of ratification of the Protocols to the
North Atlantic Treaty of 1949 on the Accession of Po-
land, Hungary, and the Czech Republic approved by the
Senate on April 30, 1998, referred to in subsec. (¢)(2),
was adopted in the 105th Congress and is not classified
to the Code. See Cong. Rec., vol. 144, pt. 5, p. 7555, Apr.
30, 1998.

EFFECTIVE DATE

Pub. L. 110-417, [div. A], title X, §1004(b), Oct. 14, 2008,
122 Stat. 4583, provided that: ‘“The amendments made
by this section [enacting this section] shall take effect
on October 1, 2008, and shall apply to fiscal years that
begin on or after that date.”

CHAPTER 135—SPACE PROGRAMS

Sec.

2271. Management of space programs: joint pro-
gram offices and officer management pro-
grams.

2272. Space science and technology strategy: co-
ordination.

2273. Policy regarding assured access to space: na-
tional security payloads.

2273a.. Operationally Responsive Space Program Of-

fice.
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Sec.
2274. Space situational awareness services and in-
formation: provision to non-United States

Government entities.
AMENDMENTS

2009—Pub. L. 111-84, div. A, title IX, §912(b), Oct. 28,
2009, 123 Stat. 2431, added item 2274 and struck out
former item 2274 ‘‘Space surveillance network: pilot
program for provision of satellite tracking support to
entities outside United States Government’’.

2006—Pub. L. 109-364, div. A, title IX, §913(b)(2), Oct.
17, 2006, 120 Stat. 2357, substituted ‘‘Operationally Re-
sponsive Space Program Office’ for ‘‘Operationally re-
sponsive national security payloads and buses: separate
program element required’ in item 2273a.

2004—Pub. L. 108-375, div. A, title IX, §913(a)(2), Oct.
28, 2004, 118 Stat. 2028, added item 2273a.

2003—Pub. L. 108-136, div. A, title IX, §§911(a)(2),
912(b), 913(b), Nov. 24, 2003, 117 Stat. 1564, 1565, 1567,
added items 2272 to 2274.

§2271. Management of space programs: joint pro-
gram offices and officer management pro-
grams

(a) JOINT PROGRAM OFFICES.—The Secretary of
Defense shall take appropriate actions to en-
sure, to the maximum extent practicable, that
space development and acquisition programs of
the Department of Defense are carried out
through joint program offices.

(b) OFFICER MANAGEMENT PROGRAMS.—(1) The
Secretary of Defense shall take appropriate ac-
tions to ensure, to the maximum extent prac-
ticable, that—

(A) Army, Navy, and Marine Corps officers,
as well as Air Force officers, are assigned to
the space development and acquisition pro-
grams of the Department of Defense; and

(B) Army, Navy, and Marine Corps officers,
as well as Air Force officers, are eligible, on
the basis of qualification, to hold leadership
positions within the joint program offices re-
ferred to in subsection (a).

(2) The Secretary of Defense shall designate
those positions in the Office of the National Se-
curity Space Architect of the Department of De-
fense (or any successor office) that qualify as
joint duty assignment positions for purposes of
chapter 38 of this title.

(Added Pub. L. 107-107, div. A, title IX, §911(a),
Dec. 28, 2001, 115 Stat. 1195.)

PRIOR PROVISIONS

A prior section 2271, act Aug. 10, 1956, ch. 1041, 70A
Stat. 123, related to competitions for designs of air-
craft, aircraft parts, and aeronautical accessories, prior
to repeal by Pub. L. 103-160, div. A, title VIII, §821(a)(1),
Nov. 30, 1993, 107 Stat. 1704.

INTEGRATED SPACE ARCHITECTURES

Pub. L. 111-383, div. A, title IX, §911, Jan. 7, 2011, 124
Stat. 4328, provided that: ‘“The Secretary of Defense
and the Director of National Intelligence shall develop
an integrated process for national security space archi-
tecture planning, development, coordination, and
analysis that—

‘(1) encompasses defense and intelligence space
plans, programs, budgets, and organizations;

‘“(2) provides mid-term to long-term recommenda-
tions to guide space-related defense and intelligence
acquisitions, requirements, and investment decisions;

‘“(3) is independent of, but coordinated with, the
space architecture planning, development, coordina-
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tion, and analysis activities of each military depart-
ment and each element of the intelligence commu-
nity (as defined in section 3(4) of the National Secu-
rity Act of 1947 (50 U.S.C. 401a(4))); and

‘“(4) makes use of, to the maximum extent prac-
ticable, joint duty assignment (as defined in section
668 of title 10, United States Code) positions.”

SPACE PROTECTION STRATEGY

Pub. L. 110-181, div. A, title IX, §911(a)—(f), Jan. 28,
2008, 122 Stat. 279, 280, provided that:

‘‘(a) SENSE OF CONGRESS.—It is the Sense of Congress
that the United States should place greater priority on
the protection of national security space systems.

‘“(b) STRATEGY.—The Secretary of Defense, in con-
junction with the Director of National Intelligence,
shall develop a strategy, to be known as the Space Pro-
tection Strategy, for the development and fielding by
the United States of the capabilities that are necessary
to ensure freedom of action in space for the United
States.

‘‘(c) MATTERS INCLUDED.—The strategy required by
subsection (b) shall include each of the following:

‘(1) An identification of the threats to, and the vul-
nerabilities of, the national security space systems of
the United States.

‘(2) A description of the capabilities currently con-
tained in the program of record of the Department of
Defense and the intelligence community that ensure
freedom of action in space.

‘“(3) For each period covered by the strategy, a de-
scription of the capabilities that are needed for the
period, including—

‘“(A) the hardware, software, and other materials
or services to be developed or procured;

‘“(B) the management and organizational changes
to be achieved; and

‘“(C) concepts of operations, tactics, techniques,
and procedures to be employed.

‘“(4) For each period covered by the strategy, an as-
sessment of the gaps and shortfalls between the capa-
bilities that are needed for the period and the capa-
bilities currently contained in the program of record.

‘(5) For each period covered by the strategy, a com-
prehensive plan for investment in capabilities that
identifies specific program and technology invest-
ments to be made in that period.

‘“(6) A description of the current processes by which
the systems protection requirements of the Depart-
ment of Defense and the intelligence community are
addressed in space acquisition programs and during
key milestone decisions, an assessment of the ade-
quacy of those processes, and an identification of the
actions of the Department and the intelligence com-
munity for addressing any inadequacies in those
processes.

“(T) A description of the current processes by which
the Department of Defense and the intelligence com-
munity program and budget for capabilities (includ-
ing capabilities that are incorporated into single pro-
grams and capabilities that span multiple programs),
an assessment of the adequacy of those processes, and
an identification of the actions of the Department
and the intelligence community for addressing any
inadequacies in those processes.

‘“(8) A description of the organizational and man-
agement structure of the Department of Defense and
the intelligence community for addressing policy,
planning, acquisition, and operations with respect to
capabilities, a description of the roles and respon-
sibilities of each organization, and an identification
of the actions of the Department and the intelligence
community for addressing any inadequacies in that
structure.

‘‘(d) PERIODS COVERED.—The strategy required by
subsection (b) shall cover the following periods:

‘(1) Fiscal years 2008 through 2013.

‘(2) Fiscal years 2014 through 2019.

‘(3) Fiscal years 2020 through 2025.

‘‘(e) DEFINITIONS.—In this section—
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‘“(1) the term ‘capabilities’ means space, airborne,
and ground systems and capabilities for space situa-
tional awareness and for space systems protection;
and

‘(2) the term ‘intelligence community’ has the
meaning given such term in section 3(4) of the Na-
tional Security Act of 1947 (50 U.S.C. 401a(4)).

““(f) REPORT; BIENNIAL UPDATE.—

‘(1) REPORT.—Not later than six months after the
date of the enactment of this Act [Jan. 28, 2008], the
Secretary of Defense, in conjunction with the Direc-
tor of National Intelligence, shall submit to Congress
a report on the strategy required by subsection (b),
including each of the matters required by subsection
(©).

‘“(2) BIENNIAL UPDATE.—Not later than March 15 of
each even-numbered year after 2008, the Secretary of
Defense, in conjunction with the Director of National
Intelligence, shall submit to Congress an update to
the report required by paragraph (1).

‘“(3) CLASSIFICATION.—The report required by para-
graph (1), and each update required by paragraph (2),
shall be in unclassified form, but may include a clas-
sified annex.”

MAINTENANCE OF CAPABILITY FOR SPACE-BASED
NUCLEAR DETECTION

Pub. L. 110-181, div. A, title X, §1065, Jan. 28, 2008, 122
Stat. 324, provided that: ‘“The Secretary of Defense
shall maintain the capability for space-based nuclear
detection at a level that meets or exceeds the level of
capability as of the date of the enactment of this Act
[Jan. 28, 2008].”

SPACE SITUATIONAL AWARENESS STRATEGY AND SPACE
CONTROL MISSION REVIEW

Pub. L. 109-163, div. A, title IX, §911, Jan. 6, 2006, 119
Stat. 3405, required the Secretary of Defense to develop
a ‘‘Space Situational Awareness Strategy’’ for ensuring
freedom to operate United States space assets affecting
national security, and to provide for a review and as-
sessment of the requirements of the Department of De-
fense for the space control mission, prior to repeal by
Pub. L. 110-181, div. A, title IX, §911(g), Jan. 28, 2008, 122
Stat. 280.

SPACE PERSONNEL CAREER FIELDS

Pub. L. 108-136, div. A, title V, §547, Nov. 24, 2003, 117
Stat. 1480, as amended by Pub. L. 108-271, §8(b), July 7,
2004, 118 Stat. 814, provided that:

‘‘(a) STRATEGY REQUIRED.—The Secretary of Defense
shall develop a strategy for the Department of Defense
that will—

‘(1) promote the development of space personnel
career fields within each of the military departments;
and

‘“(2) ensure that the space personnel career fields
developed by the military departments are integrated
with each other to the maximum extent practicable.
‘““(b) REPORT.—Not later than February 1, 2004, the

Secretary shall submit to the Committees on Armed
Services of the Senate and the House of Representa-
tives a report on the strategy developed under sub-
section (a). The report shall include the following:

“(1) A statement of the strategy developed under
subsection (a), together with an explanation of that
strategy.

‘(2) An assessment of the measures required for the
Department of Defense and the military departments
to integrate the space personnel career fields of the
military departments.

‘“(3) A comprehensive assessment of the adequacy of
the actions of the Secretary of Air Force pursuant to
section 8084 of title 10, United States Code, to estab-
lish for Air Force officers a career field for space.

““(c) GOVERNMENT ACCOUNTABILITY OFFICE REVIEW AND
REPORTS.—(1) The Comptroller General shall review the
strategy developed under subsection (a) and the status
of efforts by the military departments in developing
space personnel career fields.
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‘“(2) The Comptroller General shall submit to the
committees referred to in subsection (b) two reports on
the review under paragraph (1), as follows:

‘“(A) Not later than June 15, 2004, the Comptroller
General shall submit a report that assesses how effec-
tive that Department of Defense strategy and the ef-
forts by the military departments, when imple-
mented, are likely to be for developing the personnel
required by each of the military departments who are
expert in development of space doctrine and concepts
of space operations, the development of space sys-
tems, and operation of space systems.

‘“(B) Not later than March 15, 2005, the Comptroller
General shall submit a report that assesses, as of the
date of the report—

‘(i) the effectiveness of that Department of De-
fense strategy and the efforts by the military de-
partments in developing the personnel required by
each of the military departments who are expert in
development of space doctrine and concepts of
space operations, the development of space sys-
tems, and in operation of space systems; and

‘‘(i1) progress made in integrating the space ca-
reer fields of the military departments.”

COMPTROLLER GENERAL ASSESSMENT OF IMPLEMENTA-
TION OF RECOMMENDATIONS OF SPACE COMMISSION

Pub. L. 107-107, div. A, title IX, §914, Dec. 28, 2001, 115
Stat. 1197, directed the Comptroller General to carry
out an assessment through Feb. 15, 2003, of the actions
taken by the Secretary of Defense in implementing the
recommendations in the report of the Space Commis-
sion submitted to Congress pursuant to Pub. L. 106-65,
§1623, formerly set out as a note under section 111 of
this title, that were applicable to the Department of
Defense, and to submit reports to committees of Con-
gress, not later than Feb. 15, 2002, and Feb. 15, 2003, set-
ting forth the results of the assessment.

§2272. Space science and technology strategy: co-
ordination

(a) SPACE SCIENCE AND TECHNOLOGY STRAT-
EGY.—(1) The Secretary of Defense and the Di-
rector of National Intelligence shall jointly de-
velop and implement a space science and tech-
nology strategy and shall review and, as appro-
priate, revise the strategy annually. Functions
of the Secretary under this subsection shall be
carried out jointly by the Assistant Secretary of
Defense for Research and Engineering and the
official of the Department of Defense designated
as the Department of Defense Executive Agent
for Space.

(2) The strategy under paragraph (1) shall, at
a minimum, address the following issues:

(A) Short-term and long-term goals of the
space science and technology programs of the
Department of Defense.

(B) The process for achieving the goals iden-
tified under subparagraph (A), including an
implementation plan for achieving those
goals.

(C) The process for assessing progress made
toward achieving those goals.

(D) The process for transitioning space
science and technology programs to new or ex-
isting space acquisition programs.

(3) The strategy under paragraph (1) shall be
included as part of the annual National Security
Space Plan developed pursuant to Department
of Defense regulations and shall be provided to
Department of Defense components and science
and technology entities of the Department of
Defense to support the planning, programming,
and budgeting processes of the Department.
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(4) The strategy under paragraph (1) shall be
developed in consultation with the directors of
research laboratories of the Department of De-
fense, the directors of the other Department of
Defense research components, and the heads of
other organizations of the Department of De-
fense as identified by the Assistant Secretary of
Defense for Research and Engineering and the
Department of Defense Executive Agent for
Space.

(5) The Secretary of Defense and the Director
of National Intelligence shall biennially submit
the strategy developed under paragraph (1) to
the congressional defense committees every
other year on the date on which the President
submits to Congress the budget for the next fis-
cal year under section 1105 of title 31.

(b) REQUIRED COORDINATION.—In carrying out
the space science and technology strategy devel-
oped under subsection (a), the directors of the
research laboratories of the Department of De-
fense, the directors of the other Department of
Defense research components, and the heads of
all other appropriate organizations identified
jointly by the Assistant Secretary of Defense for
Research and Engineerin and the Department of
Defense Executive Agent for Space shall each—

(1) identify research projects in support of
that strategy that contribute directly and
uniquely to the development of space tech-
nology; and

(2) inform the Assistant Secretary of De-
fense for Research and Engineering and the

Department of Defense Executive Agent for

Space of the planned budget and planned

schedule for executing those projects.

(c) DEFINITIONS.—In this section:

(1) The term ‘‘research laboratory of the De-
partment of Defense’ means any of the follow-
ing:

(A) The Air Force Research Laboratory.
(B) The Naval Research Laboratory.

(C) The Office of Naval Research.

(D) The Army Research Laboratory.

(2) The term ‘‘other Department of Defense
research component” means either of the fol-
lowing:

(A) The Defense

Projects Agency.

(B) The National Reconnaissance Office.

(Added Pub. L. 108-136, div. A, title IX, §911(a)(1),
Nov. 24, 2003, 117 Stat. 1563; amended Pub. L.
111-84, div. A, title IX, §911(a)(1)-(3), Oct. 28, 2009,
123 Stat. 2428, 2429; Pub. L. 111-383, div. A, title
IX, §901(j)(2), Jan. 7, 2011, 124 Stat. 4324.)

PRIOR PROVISIONS

A prior section 2272, act Aug. 10, 1956, ch. 1041, 70A
Stat. 124, related to contracts to obtain designs submit-
ted in design competitions, prior to repeal by Pub. L.
103-160, div. A, title VIII, §821(a)(1), Nov. 30, 1993, 107
Stat. 1704.

Advanced Research

AMENDMENTS

2011—Subsecs. (a), (b). Pub. L. 111-383 substituted
‘‘Assistant Secretary of Defense for Research and Engi-
neering”’ for ‘‘Director of Defense Research and Engi-
neering’’ wherever appearing.

2009—Subsec. (a)(1). Pub. L. 111-84, §911(a)(1), sub-
stituted ‘“The Secretary of Defense and the Director of
National Intelligence shall jointly develop” for ‘‘The
Secretary of Defense shall develop’.
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Subsec. (a)(2)(D). Pub. L. 111-84, §911(a)(2), added sub-
par. (D).

Subsec. (a)(5). Pub. L. 111-84, §911(a)(3), amended par.
(5) generally. Prior to amendment, par. (5) read as fol-
lows: ‘“The strategy shall be available for review by the
congressional defense committees.”

EFFECTIVE DATE OF 2011 AMENDMENT

Amendment by Pub. L. 111-383 effective Jan. 1, 2011,
see section 901(p) of Pub. L. 111-383, set out as a note
under section 131 of this title.

INITIAL REPORT

Pub. L. 111-84, div. A, title IX, §911(a)(4), Oct. 28, 2009,
123 Stat. 2429, provided that: ‘“The first space science
and technology strategy required to be submitted
under paragraph (5) of section 2272(a) of title 10, United
States Code, as amended by paragraph (3) of this sub-
section, shall be submitted on the date on which the
President submits to Congress the budget for fiscal
year 2012 under section 1105 of title 31, United States
Code.”

§2273. Policy regarding assured access to space:
national security payloads

(a) PoLicYy.—It is the policy of the United
States for the President to undertake actions
appropriate to ensure, to the maximum extent
practicable, that the United States has the ca-
pabilities necessary to launch and insert United
States national security payloads into space
whenever such payloads are needed in space.

(b) INCLUDED ACTIONS.—The appropriate ac-
tions referred to in subsection (a) shall include,
at a minimum, providing resources and policy
guidance to sustain—

(1) the availability of at least two space
launch vehicles (or families of space launch
vehicles) capable of delivering into space any
payload designated by the Secretary of De-
fense or the Director of National Intelligence
as a national security payload; and

(2) a robust space launch infrastructure and
industrial base.

(c) COORDINATION.—The Secretary of Defense
shall, to the maximum extent practicable, pur-
sue the attainment of the capabilities described
in subsection (a) in coordination with the Ad-
ministrator of the National Aeronautics and
Space Administration.

(Added Pub. L. 108-136, div. A, title IX, §912(a)(1),
Nov. 24, 2003, 117 Stat. 1565; Pub. L. 110-181, div.
A, title IX, §931(a)(12), Jan. 28, 2008, 122 Stat. 285;
Pub. L. 110417, [div. A], title IX, §932(a)(11), Oct.
14, 2008, 122 Stat. 4576; Pub. L. 111-84, div. A, title
X, §1073(c)(10), Oct. 28, 2009, 123 Stat. 2475.)

PRIOR PROVISIONS

A prior section 2273, acts Aug. 10, 1956, ch. 1041, 7T0A
Stat. 125; Apr. 2, 1982, Pub. L. 97-164, title I, §160(a)(4),
96 Stat. 48; Oct. 29, 1992, Pub. L. 102-572, title IX,
§902(b)(1), 106 Stat. 4516, related to right of United
States to designs, rights of designers to patents, and
rights to sue United States, prior to repeal by Pub. L.
103-160, div. A, title VIII, §821(a)(1), Nov. 30, 1993, 107
Stat. 1704.

AMENDMENTS

2009—Subsec. (b)(1). Pub. L. 111-84 repealed Pub. L.
110-417, §932(a)(11). See 2008 Amendment note below.

2008—Subsec. (b)(1). Pub. L. 110-181 and Pub. L.
110-417, §932(a)(11), amended par. (1) identically, sub-
stituting ‘‘Director of National Intelligence’ for ‘Di-
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rector of Central Intelligence’”. Pub. L.
§932(a)(11), was repealed by Pub. L. 111-84.

EFFECTIVE DATE OF 2009 AMENDMENT

Pub. L. 111-84, div. A, title X, §1073(c), Oct. 28, 2009,
123 Stat. 2474, provided that the amendment made by
section 1073(c)(10) is effective as of Oct. 14, 2008, and as
if included in Pub. L. 110-417 as enacted.

§2273a. Operationally Responsive Space Pro-
gram Office

(a) ESTABLISHMENT.—The Secretary of Defense
shall establish within the Department of De-
fense an office to be known as the Operationally
Responsive Space Program Office (in this sec-
tion referred to as the ““Office’’).

(b) HEAD OF OFFICE.—The head of the Office
shall be—

(1) the Department of Defense Executive

Agent for Space; or

(2) the designee of the Secretary of Defense,
who shall report to the Department of Defense

Executive Agent for Space.

(c) MISSION.—The mission of the Office shall
be—

(1) to contribute to the development of low-
cost, rapid reaction payloads, busses, spacelift,
and launch control capabilities in order to ful-
fill joint military operational requirements
for on-demand space support and reconstitu-
tion; and

(2) to coordinate and execute operationally
responsive space efforts across the Depart-
ment of Defense with respect to planning, ac-
quisition, and operations.

(d) ELEMENTS.—The Secretary of Defense shall
select the elements of the Department of De-
fense to be included in the Office so as to con-
tribute to the development of capabilities for
operationally responsive space and to achieve a
balanced representation of the military depart-
ments in the Office to ensure proper acknowl-
edgment of joint considerations in the activities
of the Office, except that the Office shall include
the following:
(1) A science and technology element that
shall pursue innovative approaches to the de-
velopment of capabilities for operationally re-
sponsive space through basic and applied re-
search focused on (but not limited to) pay-
loads, bus, and launch equipment.
(2) An acquisition element that shall under-
take the acquisition of systems necessary to
integrate, sustain, and launch assets for oper-
ationally responsive space.
(3) An operations element that shall—
(A) sustain and maintain assets for oper-

ationally responsive space prior to launch;
(B) integrate and launch such assets; and
(C) operate such assets in orbit.

(4) A combatant command support element
that shall serve as the primary intermediary
between the military departments and the
combatant commands in order to—

(A) ascertain the needs of the commanders
of the combatant commands; and
(B) integrate operationally

space capabilities into—
(i) operations plans of the combatant
commands;

responsive
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(ii) techniques, tactics, and procedures of
the military departments; and

(iii) military exercises, demonstrations,
and war games.

(5) Such other elements as the Secretary of
Defense may consider necessary.

(e) ACQUISITION AUTHORITY.—The acquisition
activities of the Office shall be subject to the
following:

(1) The Department of Defense Executive
Agent for Space shall be the senior acquisition
executive of the Office.

(2) The Joint Capabilities Integration and
Development System process shall not apply
to acquisitions by the Office for operational
experimentation.

(3) The commander of the United States
Strategic Command, or the designee of the
commander, shall—

(A) validate all system requirements for
systems to be acquired by the Office; and

(B) participate in the approval of any ac-
quisition program initiated by the Office.

(4) To the maximum extent practicable, the
procurement unit cost of a launch vehicle pro-
cured by the Office for launch to low earth
orbit should not exceed $20,000,000 (in constant
dollars).

(5) To the maximum extent practicable, the
procurement unit cost of an integrated sat-
ellite procured by the Office should not exceed
$40,000,000 (in constant dollars).

(f) REQUIRED PROGRAM ELEMENT.—(1) The Sec-
retary of Defense shall ensure that, within budg-
et program elements for space programs of the
Department of Defense, that—

(A) there is a separate, dedicated program
element for operationally responsive space;

(B) to the extent applicable, relevant pro-
gram elements should be consolidated into the
program element required by subparagraph
(A); and

(C) the Office executes its responsibilities
through this program element.

(2) The Office shall manage the program ele-
ment required by paragraph (1)(A).

(Added Pub. L. 108-375, div. A, title IX, §913(a)(1),
Oct. 28, 2004, 118 Stat. 2028; amended Pub. L.
109-364, div. A, title IX, §913(b)(1), Oct. 17, 2006,
120 Stat. 2355.)

AMENDMENTS

2006—Pub. L. 109-364 amended section catchline and
text generally, substituting provisions relating to es-
tablishment, control, mission, elements, and authority
of the Operationally Responsive Space Program Office
within the Department of Defense for provisions relat-
ing to requirement for a separate, dedicated program
element for operationally responsive national security
payloads and buses within budget program elements for
space programs of the Department of Defense.

EFFECTIVE DATE

Pub. L. 108-375, div. A, title IX, §913(b), Oct. 28, 2004,
118 Stat. 2028, provided that: ‘“‘Subsection (a) of section
2273a of title 10, United States Code, as added by sub-
section (a), shall apply with respect to fiscal years after
fiscal year 2005.”

UNITED STATES POLICY ON OPERATIONALLY RESPONSIVE
SPACE

Pub. L. 109-364, div. A, title IX, §913(a), Oct. 17, 2006,
120 Stat. 2355, provided that: ‘It is the policy of the
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United States to demonstrate, acquire, and deploy an
effective capability for operationally responsive space
to support military users and operations from space,
which shall consist of—

‘(1) responsive satellite payloads and busses built
to common technical standards;

‘“(2) low-cost space launch vehicles and supporting
range operations that facilitate the timely launch
and on-orbit operations of satellites;

‘“(3) responsive command and control capabilities;
and

‘“(4) concepts of operations, tactics, techniques, and
procedures that permit the use of responsive space as-
sets for combat and military operations other than
war.”

JOINT OPERATIONALLY RESPONSIVE SPACE PAYLOAD
TECHNOLOGY ORGANIZATION

Pub. L. 109-163, div. A, title IX, §913(a), Jan. 6, 2006,
119 Stat. 3408, which directed the Secretary of Defense
to establish or designate an organization in the Depart-
ment of Defense to coordinate joint operationally re-
sponsive space payload technology, was repealed by
Pub. L. 109-364, div. A, title IX, §913(d), Oct. 17, 2006, 120
Stat. 2358.

§2274. Space situational awareness services and
information: provision to non-United States
Government entities

(a) AUTHORITY.—The Secretary of Defense may
provide space situational awareness services and
information to, and may obtain space situa-
tional awareness data and information from,
non-United States Government entities in ac-
cordance with this section. Any such action may
be taken only if the Secretary determines that
such action is consistent with the national secu-
rity interests of the United States.

(b) ELIGIBLE ENTITIES.—The Secretary may
provide services and information under sub-
section (a) to, and may obtain data and informa-
tion under subsection (a) from, any non-United
States Government entity, including any of the
following:

(1) A State.

(2) A political subdivision of a State.

(3) A United States commercial entity.
(4) The government of a foreign country.
(5) A foreign commercial entity.

(c) AGREEMENT.—The Secretary may not pro-
vide space situational awareness services and in-
formation under subsection (a) to a non-United
States Government entity unless that entity en-
ters into an agreement with the Secretary under
which the entity—

(1) agrees to pay an amount that may be

charged by the Secretary under subsection (d);

(2) agrees not to transfer any data or tech-
nical information received under the agree-
ment, including the analysis of data, to any
other entity without the express approval of
the Secretary; and

(3) agrees to any other terms and conditions
considered necessary by the Secretary.

(d) CHARGES.—(1) As a condition of an agree-
ment under subsection (c), the Secretary may
(except as provided in paragraph (2)) require the
non-United States Government entity entering
into the agreement to pay to the Department of
Defense such amounts as the Secretary deter-
mines appropriate to reimburse the Department
for the costs to the Department of providing
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space situational awareness services or informa-
tion under the agreement.

(2) The Secretary may not require the govern-
ment of a State, or of a political subdivision of
a State, to pay any amount under paragraph (1).

(e) CREDITING OF FUNDS RECEIVED.—(1) Funds
received for the provision of space situational
awareness services or information pursuant to
an agreement under this section shall be cred-
ited, at the election of the Secretary, to the fol-
lowing:

(A) The appropriation, fund, or account used
in incurring the obligation.

(B) An appropriate appropriation, fund, or
account currently available for the purposes
for which the expenditures were made.

(2) Funds credited under paragraph (1) shall be
merged with, and remain available for obliga-
tion with, the funds in the appropriation, fund,
or account to which credited.

(f) PROCEDURES.—The Secretary shall establish
procedures by which the authority under this
section shall be carried out. As part of those
procedures, the Secretary may allow space situ-
ational awareness services or information to be
provided through a contractor of the Depart-
ment of Defense.

(g) IMMUNITY.—The United States, any agen-
cies and instrumentalities thereof, and any indi-
viduals, firms, corporations, and other persons
acting for the United States, shall be immune
from any suit in any court for any cause of ac-
tion arising from the provision or receipt of
space situational awareness services or informa-
tion, whether or not provided in accordance with
this section, or any related action or omission.

(h) NOTICE OF CONCERNS OF DISCLOSURE OF IN-
FORMATION.—If the Secretary determines that a
commercial or foreign entity has declined or is
reluctant to provide data or information to the
Secretary in accordance with this section due to
the concerns of such entity about the potential
disclosure of such data or information, the Sec-
retary shall, not later than 60 days after the
Secretary makes that determination, provide
notice to the congressional defense committees
of the declination or reluctance of such entity.

(Added Pub. L. 108-136, div. A, title IX, §913(a),
Nov. 24, 2003, 117 Stat. 1565; amended Pub. L.
109-364, div. A, title IX, §912, Oct. 17, 2006, 120
Stat. 2355; Pub. L. 110-417, [div. A], title IX, §911,
Oct. 14, 2008, 122 Stat. 4571; Pub. L. 111-84, div. A,
title IX, §912(a), Oct. 28, 2009, 123 Stat. 2429.)

PRIOR PROVISIONS

Prior sections 2274 to 2279 were repealed by Pub. L.
103-160, div. A, title VIII, §821(a)(1), Nov. 30, 1993, 107
Stat. 1704.

Section 2274, act Aug. 10, 1956, ch. 1041, 7T0A Stat. 126,
related to procurement for experimental purposes.

Section 2275, act Aug. 10, 1956, ch. 1041, 7T0A Stat. 126,
related to award of contracts and review of decisions.

Section 2276, acts Aug. 10, 1956, ch. 1041, 7T0A Stat. 126;
Sept. 7, 1962, Pub. L. 87-651, title I, §131, 76 Stat. 514, re-
lated to inspection and audit of plants and books of
contractors and provided criminal penalties for viola-
tions.

Section 2277, act Aug. 10, 1956, ch. 1041, 70A Stat. 127,
related to availability of appropriations.

Section 2278, act Aug. 10, 1956, ch. 1041, 70A Stat. 127,
related to purchases of sample aircraft.

Section 2279, act Aug. 10, 1956, ch. 1041, 70A Stat. 127,
related to restrictions on alien employees of contrac-
tors as to access to plans and specifications.
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AMENDMENTS

2009—Pub. L. 111-84 amended section generally. Prior
to amendment, section related to space surveillance
network: pilot program for provision of satellite track-
ing support to entities outside United States Govern-
ment.

2008—Subsec. (i). Pub. L. 110417 substituted ‘‘Septem-
ber 30, 2010’ for ‘‘September 30, 2009°°.

2006—Subsec. (i). Pub. L. 109-364 substituted ‘‘may be
conducted through September 30, 2009 for ‘‘shall be
conducted during the three-year period beginning on a
date specified by the Secretary of Defense, which date
shall be not later than 180 days after the date of the en-
actment of this section’.

EFFECTIVE DATE OF 2009 AMENDMENT

Pub. L. 111-84, div. A, title IX, §912(c), Oct. 28, 2009,
123 Stat. 2431, provided that: ‘“The amendments made
by this section [amending this section] shall take effect
on October 1, 2009, or the date of the enactment of this
Act [Oct. 28, 2009], whichever is later.”’

CHAPTER 136—PROVISIONS RELATING TO
SPECIFIC PROGRAMS

Sec.
2281. Global Positioning System.
[2282. Repealed.]

AMENDMENTS

2011—Pub. L. 112-81, div. A, title X, §1061(13)(B), Dec.
31, 2011, 125 Stat. 1583, struck out item 2282 ‘“B-2 bomb-
er: annual report”’.

2000—Pub. L. 106-398, §1 [[div. A], title I, §131(a)(2)],
Oct. 30, 2000, 114 Stat. 1654, 16564A-29, added item 2282.

§2281. Global Positioning System

(a) SUSTAINMENT AND OPERATION FOR MILITARY
PURPOSES.—The Secretary of Defense shall pro-
vide for the sustainment of the capabilities of
the Global Positioning System (hereinafter in
this section referred to as the “GPS”’), and the
operation of basic GPS services, that are bene-
ficial for the national security interests of the
United States. In doing so, the Secretary shall—

(1) develop appropriate measures for pre-
venting hostile use of the GPS so as to make
it unnecessary for the Secretary to use the se-
lective availability feature of the system con-
tinuously while not hindering the use of the

GPS by the United States and its allies for

military purposes; and

(2) ensure that United States armed forces
have the capability to use the GPS effectively
despite hostile attempts to prevent the use of
the system by such forces.

(b) SUSTAINMENT AND OPERATION FOR CIVILIAN
PURPOSES.—The Secretary of Defense shall pro-
vide for the sustainment and operation of the
GPS Standard Positioning Service for peaceful
civil, commercial, and scientific uses on a con-
tinuous worldwide basis free of direct user fees.
In doing so, the Secretary—

(1) shall provide for the sustainment and op-
eration of the GPS Standard Positioning Serv-
ice in order to meet the performance require-
ments of the Federal Radionavigation Plan
prepared jointly by the Secretary of Defense
and the Secretary of Transportation pursuant
to subsection (¢);

(2) shall coordinate with the Secretary of
Transportation regarding the development and
implementation by the Government of aug-
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mentations to the basic GPS that achieve or
enhance uses of the system in support of
transportation;

(3) shall coordinate with the Secretary of
Commerce, the United States Trade Rep-
resentative, and other appropriate officials to
facilitate the development of new and ex-
panded civil and commercial uses for the GPS;

(4) shall develop measures for preventing
hostile use of the GPS in a particular area
without hindering peaceful civil use of the sys-
tem elsewhere; and

(5) may not agree to any restriction on the
Global Positioning System proposed by the
head of a department or agency of the United
States outside the Department of Defense in
the exercise of that official’s regulatory au-
thority that would adversely affect the mili-
tary potential of the Global Positioning Sys-
tem.

(c) FEDERAL RADIONAVIGATION PLAN.—The Sec-
retary of Defense and the Secretary of Transpor-
tation shall jointly prepare the Federal Radio-
navigation Plan. The plan shall be revised and
updated not less often than every two years. The
plan shall be prepared in accordance with the re-
quirements applicable to such plan as first pre-
pared pursuant to section 507 of the Inter-
national Maritime Satellite Telecommunica-
tions Act! (47 U.S.C. 756). The plan, and any
amendment to the plan, shall be published in
the Federal Register.

(d) BIENNIAL REPORT.—(1) Not later than 30
days after the end of each even-numbered fiscal
year, the Deputy Secretary of Defense and the
Deputy Secretary of Transportation, in their ca-
pacity as co-chairs of the National Executive
Committee for Space-Based Positioning, Naviga-
tion, and Timing, shall submit to the Commit-
tees on Armed Services and Commerce, Science,
and Transportation of the Senate and the Com-
mittees on Armed Services, Energy and Com-
merce, and Transportation and Infrastructure of
the House of Representatives a report on the
Global Positioning System. The report shall in-
clude a discussion of the following matters:

(A) The operational status of the system.

(B) The capability of the system to satisfy
effectively (i) the military requirements for
the system that are current as of the date of
the report, and (ii) the validated performance
requirements of the Federal Radionavigation
Plan in accordance with Office of Management
and Budget Circular A-109.

(C) The status of cooperative activities
undertaken by the United States with the gov-
ernments of other countries concerning the
capability of the system or any augmentation
of the system to satisfy civil, commercial, sci-
entific, and military requirements, including a
discussion of the status and results of activi-
ties undertaken under any regional inter-
national agreement.

(D) Progress and challenges in establishing
GPS as an international standard for consist-
ency of navigational service.

(E) Progress and challenges in protecting
GPS from jamming, disruption, and inter-
ference.

1See References in Text note below.
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(F) Progress and challenges in developing
the enhanced Global Positioning System re-
quired by section 218(b) of the Strom Thur-
mond National Defense Authorization Act for
Fiscal Year 1999 (Public Law 105-261; 112 Stat.
1951; 10 U.S.C. 2281 note).

(G) The effects of use of the system on na-
tional security, regional security, and the eco-
nomic competitiveness of United States indus-
try, including the Global Positioning System
equipment and service industry and user in-
dustries.

(2) In preparing each report required under
paragraph (1), the Deputy Secretary of Defense
and the Deputy Secretary of Transportation, in
their capacity as co-chairs of the National Exec-
utive Committee for Space-Based Positioning,
Navigation, and Timing, shall consult with the
Secretary of Defense, the Secretary of State, the
Secretary of Transportation, and the Secretary
of Homeland Security.

(e) DEFINITIONS.—In this section:

(1) The term ‘‘basic GPS services’ means the
following components of the Global Position-
ing System that are operated and maintained
by the Department of Defense:

(A) The constellation of satellites.

(B) The navigation payloads that produce
the Global Positioning System signals.

(C) The ground stations, data links, and
associated command and control facilities.

(2) The term ‘“‘GPS Standard Positioning
Service’’ means the civil and commercial serv-
ice provided by the basic Global Positioning
System as defined in the 1996 Federal Radio-
navigation Plan (published jointly by the Sec-
retary of Defense and the Secretary of Trans-
portation in July 1997).

(Added Pub. L. 105-85, div. A, title X, §1074(d)(1),
Nov. 18, 1997, 111 Stat. 1909; amended Pub. L.
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113
Stat. 774; Pub. L. 108-136, div. A, title IX, §914,
Nov. 24, 2003, 117 Stat. 1567; Pub. L. 111-84, div. A,
title X, §1032, Oct. 28, 2009, 123 Stat. 2448.)

REFERENCES IN TEXT

Section 507 of the International Maritime Satellite
Telecommunications Act, referred to in subsec. (c¢), is
section 507 of Pub. L. 87-624 which was classified to sec-
tion 756 of Title 47, Telegraphs, Telephones, and Radio-
telegraphs, prior to repeal by Pub. L. 103-414, title III,
§304(b)(5), Oct. 25, 1994, 108 Stat. 4298.

AMENDMENTS

2009—Subsec. (d)(1). Pub. L. 111-84, §1032(a)(1), in in-
troductory provisions, substituted ‘‘the Deputy Sec-
retary of Defense and the Deputy Secretary of Trans-
portation, in their capacity as co-chairs of the National
Executive Committee for Space-Based Positioning,
Navigation, and Timing,” for ‘‘the Secretary of De-
fense” and ‘‘the Committees on Armed Services and
Commerce, Science, and Transportation of the Senate
and the Committees on Armed Services, Energy and
Commerce, and Transportation and Infrastructure of
the House of Representatives’ for ‘‘the Committee on
Armed Services of the Senate and the Committee on
Armed Services of the House of Representatives”’.

Subsec. (d)(1)(B)@{i). Pub. L. 111-84, §1032(b), inserted
‘“‘validated” before ‘‘performance requirements’” and
“‘in accordance with Office of Management and Budget
Circular A-109" after ‘‘Plan’’.

Subsec. (d)(2). Pub. L. 111-84, §1032(a)(2), added par. (2)
and struck out former par. (2), which read as follows:
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“In preparing the parts of each such report required
under subparagraphs (C), (D), (E), (F), and (G) of para-
graph (1), the Secretary of Defense shall consult with
the Secretary of State, the Secretary of Commerce, and
the Secretary of Transportation.”

2003—Subsec. (d)(1)(C). Pub. L. 108-136, §914(a)(1), (2),
redesignated subpar. (D) as (C) and struck out former
subpar. (C) which read as follows: ‘“The most recent de-
termination by the President regarding continued use
of the selective availability feature of the system and
the expected date of any change or elimination of the
use of that feature.”

Subsec. (A)(1)(D). Pub. L. 108-136, §914(a)(3), redesig-
nated subpar. (E) as (D) and substituted ‘‘Progress and
challenges in” for ‘‘Any progress made toward”.
Former subpar. (D) redesignated (C).

Subsec. (A)(1)(E). Pub. L. 108-136, §914(a)(4), added sub-
par. (E). Former subpar. (E) redesignated (D).

Subsec. (A)(1)(F). Pub. L. 108-136, §914(a)(4), added sub-
par. (F) and struck out former subpar. (F) which read
as follows: ‘“‘Any progress made toward protecting GPS
from disruption and interference.”

Subsec. (d)(2). Pub. L. 108-136, §914(b), inserted (C),”
after ‘‘under subparagraphs’’.

1999—Subsec. (d)(1). Pub. L. 106-65 substituted ‘‘and
the Committee on Armed Services’ for ‘“‘and the Com-
mittee on National Security’ in introductory provi-
sions.

USE OF FUNDS FOR GLOBAL POSITIONING SYSTEM

Pub. L. 112-10, div. A, title VIII, §8068, Apr. 15, 2011,
125 Stat. 73, provided that: ‘“‘Funds available to the De-
partment of Defense for the Global Positioning System
during the current fiscal year, and hereafter, may be
used to fund civil requirements associated with the sat-
ellite and ground control segments of such system’s
modernization program.”’

LIMITATION ON USE OF FUNDS FOR PURCHASING GLOBAL
POSITIONING SYSTEM USER EQUIPMENT

Pub. L. 111-383, div. A, title IX, §913, Jan. 7, 2011, 124
Stat. 4328, provided that:

‘‘(a) IN GENERAL.—Except as provided in subsections
(b) and (c), none of the funds authorized to be appro-
priated or otherwise made available by this Act or any
other Act for the Department of Defense may be obli-
gated or expended to purchase user equipment for the
Global Positioning System during fiscal years after fis-
cal year 2017 unless the equipment is capable of receiv-
ing the military code (commonly known as the ‘M
code’) from the Global Positioning System.

‘“(b) EXCEPTION.—The limitation under subsection (a)
shall not apply with respect to the purchase of pas-
senger vehicles or commercial vehicles in which Global
Positioning System equipment is installed.

“(c) WAIVER.—The Secretary of Defense may waive
the limitation under subsection (a) if the Secretary de-
termines that—

‘(1) suitable user equipment capable of receiving
the military code from the Global Positioning Sys-
tem is not available; or

‘(2) with respect to a purchase of user equipment,
the Department of Defense does not require that user
equipment to be capable of receiving the military
code from the Global Positioning System.”

AUTHORIZATION OF INTERAGENCY SUPPORT FOR GLOBAL
POSITIONING SYSTEM

Pub. L. 106-405, §8, Nov. 1, 2000, 114 Stat. 1753, as
amended by Pub. L. 109-364, div. A, title IX, §911, Oct.
17, 2006, 120 Stat. 2354, provided that: ““The use of multi-
agency funding and other forms of support is hereby
authorized for the functions and activities of the fol-
lowing organizations established pursuant to the
United States Space-Based Position, Navigation, and
Timing Policy issued December 8, 2004 (and any succes-
sor organization, to the extent the successor organiza-
tion performs the functions of the specified organiza-
tion):
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‘“(1) The interagency committee known as the Na-
tional Space-Based Positioning, Navigation, and Tim-
ing Executive Committee.

‘“(2) The support office for the committee specified
in paragraph (1) known as the National Space-Based
Positioning, Navigation, and Timing Coordination
Office.

‘“(3) The Federal advisory committee known as the
National Space-Based Positioning, Navigation, and
Timing Advisory Board.”

ENHANCED GLOBAL POSITIONING SYSTEM PROGRAM

Pub. L. 105-261, div. A, title II, §218, Oct. 17, 1998, 112
Stat. 1951, provided that:

‘“‘(a) POLICY ON PRIORITY FOR DEVELOPMENT OF EN-
HANCED GPS SYSTEM.—The development of an enhanced
Global Positioning System is an urgent national secu-
rity priority.

‘“(b) DEVELOPMENT REQUIRED.—To fulfill the require-
ments described in section 279(b) of the National De-
fense Authorization Act for Fiscal Year 1996 (Public
Law 104-106; 110 Stat. 243) [set out as a note below] and
section 2281 of title 10, United States Code, the Sec-
retary of Defense shall develop an enhanced Global Po-
sitioning System in accordance with the priority de-
clared in subsection (a). The enhanced Global Position-
ing System shall include the following elements:

‘(1) An evolved satellite system that includes in-
creased signal power and other improvements such as
regional-level directional signal enhancements.

‘“(2) Enhanced receivers and user equipment that
are capable of providing military users with direct
access to encrypted Global Positioning System sig-
nals.

“B) To the extent funded by the Secretary of
Transportation, additional civil frequencies and
other enhancements for civil users.

““(c) SENSE OF CONGRESS REGARDING FUNDING.—It is
the sense of Congress that—

‘(1) the Secretary of Defense should ensure that the
future-years defense program provides for sufficient
funding to develop and deploy an enhanced Global Po-
sitioning System in accordance with the priority de-
clared in subsection (a); and

‘“(2) the Secretary of Transportation should provide
sufficient funding to support additional civil fre-
quencies for the Global Positioning System and other
enhancements of the system for civil users.

“(d) PLAN FOR DEVELOPMENT OF ENHANCED GLOBAL
POSITIONING SYSTEM.—Not later than April 15, 1999, the
Secretary of Defense shall submit to Congress a plan
for carrying out the requirements of subsection (b).

‘“(e) DELAYED EFFECTIVE DATE FOR LIMITATION ON
PROCUREMENT OF SYSTEMS NOT GPS-EQUIPPED.—
[Amended section 152(b) of Pub. L. 103-160, set out as a
note below.]

“(f) FUNDING FROM AUTHORIZED APPROPRIATIONS FOR
FISCAL YEAR 1999.—Of the amounts authorized to be ap-
propriated under section 201(3) [112 Stat. 1946],
$44,000,000 shall be available to establish and carry out
an enhanced Global Positioning System program.”’

SUSTAINMENT AND OPERATION OF GLOBAL POSITIONING
SYSTEM

Section 1074(a), (b) of Pub. L. 105-85 provided that:
‘‘(a) FINDINGS.—Congress makes the following find-
ings:

‘(1) The Global Positioning System (consisting of a
constellation of satellites and associated facilities ca-
pable of providing users on earth with a highly pre-
cise statement of their location on earth) makes sig-
nificant contributions to the attainment of the na-
tional security and foreign policy goals of the United
States, the safety and efficiency of international
transportation, and the economic growth, trade, and
productivity of the United States.

‘(2) The infrastructure for the Global Positioning
System (including both space and ground segments of
the infrastructure) is vital to the effectiveness of
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United States and allied military forces and to the
protection of the national security interests of the
United States.

“(3) In addition to having military uses, the Global
Positioning System has essential civil, commercial,
and scientific uses.

‘“(4) As a result of the increasing demand of civil,
commercial, and scientific users of the Global Posi-
tioning System—

‘“(A) there has emerged in the United States a
new commercial industry to provide Global Posi-
tioning System equipment and related services to
the many and varied users of the system; and

‘(B) there have been rapid technical advance-
ments in Global Positioning System equipment and
services that have contributed significantly to re-
ductions in the cost of the Global Positioning Sys-
tem and increases in the technical capabilities and
availability of the system for military uses.

“(5) It is in the national interest of the United
States for the United States—

‘“(A) to support continuation of the multiple-use
character of the Global Positioning System;

‘(B) to promote broader acceptance and use of
the Global Positioning System and the techno-
logical standards that facilitate expanded use of the
system for civil purposes;

‘(C) to coordinate with other countries to ensure
(i) efficient management of the electromagnetic
spectrum used by the Global Positioning System,
and (ii) protection of that spectrum in order to pre-
vent disruption of signals from the system and in-
terference with that portion of the electromagnetic
spectrum used by the system; and

“(D) to encourage open access in all international
markets to the Global Positioning System and sup-
porting equipment, services, and techniques.

“(b) INTERNATIONAL COOPERATION.—Congress urges
the President to promote the security of the United
States and its allies, the public safety, and commercial
interests by taking the following steps:

‘(1) Undertaking a coordinated effort within the ex-
ecutive branch to seek to establish the Global Posi-
tioning System, and augmentations to the system, as
a worldwide resource.

‘“(2) Seeking to enter into international agreements
to establish signal and service standards that protect
the Global Positioning System from disruption and
interference.

‘“(3) Undertaking efforts to eliminate any barriers
to, and other restrictions of foreign governments on,
peaceful uses of the Global Positioning System.

‘“(4) Requiring that any proposed international
agreement involving nonmilitary use of the Global
Positioning System or any augmentation to the sys-
tem not be agreed to by the United States unless the
proposed agreement has been reviewed by the Sec-
retary of State, the Secretary of Defense, the Sec-
retary of Transportation, and the Secretary of Com-
merce (acting as the Interagency Global Positioning
System Executive Board established by Presidential
Decision Directive NSTC-6, dated March 28, 1996).”

ACCESS TO GLOBAL POSITIONING SYSTEM

Pub. L. 104-106, div. A, title II, §279, Feb. 10, 1996, 110
Stat. 243, provided that:

‘‘(a) CONDITIONAL PROHIBITION ON USE OF SELECTIVE
AVAILABILITY FEATURE.—Except as provided in sub-
section (b), after May 1, 1996, the Secretary of Defense
may not (through use of the feature known as ‘selective
availability’) deny access of non-Department of Defense
users to the full capabilities of the Global Positioning
System.

““(b) PLAN.—Subsection (a) shall cease to apply upon
submission by the Secretary of Defense to the Commit-
tee on Armed Services of the Senate and the Commit-
tee on National Security of the House of Representa-
tives of a plan for enhancement of the Global Position-
ing System that provides for—

‘(1) development and acquisition of effective capa-
bilities to deny hostile military forces the ability to
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use the Global Positioning System without hindering
the ability of United States military forces and civil
users to have access to and use of the system, to-
gether with a specific date by which those capabili-
ties could be operational; and

‘(2) development and acquisition of receivers for
the Global Positioning System and other techniques
for weapons and weapon systems that provide sub-
stantially improved resistance to jamming and other
forms of electronic interference or disruption, to-
gether with a specific date by which those receivers
and other techniques could be operational with
United States military forces.”

LIMITATION ON PROCUREMENT OF SYSTEMS NOT GPS-
EQUIPPED

Pub. L. 103-160, div. A, title I, §152(b), Nov. 30, 1993,
107 Stat. 1578, as amended by Pub. L. 105261, div. A,
title II, §218(e), Oct. 17, 1998, 112 Stat. 1952; Pub. L.
109-163, div. A, title II, §260(a), Jan. 6, 2006, 119 Stat.
3185, provided that: ‘‘After September 30, 2007, funds
may not be obligated to modify or procure any Depart-
ment of Defense aircraft, ship, armored vehicle, or indi-
rect-fire weapon system that is not equipped with a
Global Positioning System receiver.”

[Pub. L. 109-163, div. A, title II, §260(b), Jan. 6, 2006,
119 Stat. 3186, provided that: ‘“The amendment made by
subsection (a) [amending section 152(b) of Pub. L.
103-160, set out above] shall be deemed to have taken ef-
fect at the close of September 30, 2005, and any obliga-
tion or expenditure of funds by the Department of De-
fense during the period beginning on October 1, 2005,
and ending on the date of the enactment of this Act
[Jan. 6, 2006] to modify or procure a Department of De-
fense aircraft, ship, armored vehicle, or indirect-fire
weapon system that is not equipped with a Global Posi-
tioning System receiver is hereby ratified with respect
to the provision of law specified in subsection (a).”’]

[§2282. Repealed. Pub. L. 112-81, div. A, title X,
§1061(13)(A), Dec. 31, 2011, 125 Stat. 1583]

Section, added Pub. L. 106-398, §1 [[div. A], title I,
§131(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1664A—28; amend-
ed Pub. L. 108-136, div. A, title X, §1031(a)(14), Nov. 24,
2003, 117 Stat. 1597, related to annual report on the B-2
bomber aircraft.

CHAPTER 137—PROCUREMENT GENERALLY

Sec.

[2301. Repealed.]

2302. Definitions.

2302a. Simplified acquisition threshold.

2302b. Implementation of simplified acquisition pro-
cedures.

2302c. Implementation of electronic commerce capa-
bility.

2302d. Major system: definitional threshold
amounts.

2303. Applicability of chapter.

[2303a. Repealed.]

2304. Contracts: competition requirements.

2304a. Task and delivery order contracts: general
authority.

2304b. Task order contracts: advisory and assistance
services.

2304c. Task and delivery order contracts: orders.

2304d. Task and delivery order contracts: defini-
tions.

2304e. Contracts: prohibition on competition be-
tween Department of Defense and small
businesses and certain other entities.

2305. Contracts: planning, solicitation, evaluation,
and award procedures.

2305a. Design-build selection procedures.

2306. Kinds of contracts.

2306a. Cost or pricing data: truth in negotiations.

2306Db. Multiyear contracts: acquisition of property.

2306¢. Multiyear contracts: acquisition of services.
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Sec.

23017. Contract financing.

2308. Buy-to-budget acquisition: end items.

2309. Allocation of appropriations.

2310. Determinations and decisions.

2311. Assignment and delegation of procurement
functions and responsibilities.

2312. Remission of liquidated damages.

2313. Examination of records of contractor.

2313a. Defense Contract Audit Agency: annual re-
port.

2314. Laws inapplicable to agencies named in sec-
tion 2303 of this title.

2315. Law inapplicable to the procurement of auto-
matic data processing equipment and serv-
ices for certain defense purposes.

2316. Disclosure of identity of contractor.

[2317. Repealed.]

2318. Advocates for competition.

2319. Encouragement of new competitors.

2320. Rights in technical data.

2321. Validation of proprietary data restrictions.

[2322. Repealed.]

2323. Contract goal for small disadvantaged busi-
nesses and certain institutions of higher
education.

2323a. Credit for Indian contracting in meeting cer-
tain subcontracting goals for small dis-
advantaged businesses and certain institu-
tions of higher education.

2324. Allowable costs under defense contracts.

2325. Restructuring costs.

2326. Undefinitized contractual actions: restric-
tions.

23217. Contracts: consideration of national security
objectives.

2328. Release of technical data under Freedom of
Information Act: recovery of costs.

[2329. Repealed.]

2330. Procurement of contract services: manage-
ment structure.

2330a. Procurement of services: tracking of pur-
chases.

2331. Procurement of services: contracts for profes-
sional and technical services.

2332. Share-in-savings contracts.

2333. Joint policies on requirements definition,
contingency program management, and
contingency contracting.

2334. Independent cost estimation and cost analy-
sis.

2335. Prohibition on collection of political infor-
mation.

AMENDMENTS

2011—Pub. L. 112-81, div. A, title VIII, §805(b), 823(b),
Dec. 31, 2011, 125 Stat. 1486, 1503, added items 2313a and
2335.

2009—Pub. L. 111-23, title I, §101(b)(2), May 22, 2009, 123
Stat. 1709, added item 2334.

2008—Pub. L. 110-181, div. A, title X, §1063(a)(10), Jan.
28, 2008, 122 Stat. 322, added item 2333 and struck out
former item 2333 ‘“‘Joint policies on requirements defi-
nition, contingency contracting, and program manage-
ment”’.

2006—Pub. L. 109-364, div. A, title VIII, §854(a)(2), Oct.
17, 2006, 120 Stat. 2346, added item 2333.

Pub. L. 109-163, div. A, title VIII, §812(a)(2), Jan. 6,
2006, 119 Stat. 3378, substituted ‘‘Procurement of con-
tract services: management structure’” for ‘Procure-
ment of services: management structure’ in item 2330.

2002—Pub. L. 107-347, title II, §210(a)(2), Dec. 17, 2002,
116 Stat. 2934, added item 2332.

Pub. L. 107-314, div. A, title VIII, §801(a)(2), Dec. 2,
2002, 116 Stat. 2602, added item 2308.

2001—Pub. L. 107-107, div. A, title VIII, §801(g)(2), Dec.
28, 2001, 115 Stat. 1178, added items 2330, 2330a, and 2331
and struck out former item 2331 ‘‘Contracts for profes-
sional and technical services”.

2000—Pub. L. 106-398, §1 [[div. A], title VIII,
§802(a)(2)], Oct. 30, 2000, 114 Stat. 1654, 1654A-205, added
item 2306¢.

TITLE 10—ARMED FORCES

Page 1166

1998—Pub. L. 105-261, div. A, title X, §1069(a)(3), Oct.
17, 1998, 112 Stat. 2135, substituted ‘‘electronic com-
merce capability’” for “FACNET capability” in item
2302c.

1997—Pub. L. 105-85, div. A, title VIII, §804(a)(2), title
X, §1073(a)(48)(B), Nov. 18, 1997, 111 Stat. 1833, 1903, sub-
stituted ‘‘contracts: acquisition of property’ for ‘‘con-
tracts’ in item 2306b and added item 2325.

1996—Pub. L. 104201, div. A, title VIII, §805(b), Sept.
23, 1996, 110 Stat. 2606, added item 2302d.

Pub. L. 104-106, div. D, title XLI, §4105(a)(2), title
XLIII, §4321(b)(6)(B), Feb. 10, 1996, 110 Stat. 647, 672, re-
designated item 2304a, relating to contracts: prohibi-
tion on competition between Department of Defense
and small businesses and certain other entities, as 2304e
and added item 2305a.

1994—Pub. L. 103-355, title I, §§1004(a)(2), 1022(a)(2),
1501(b), 1503(a)(2), (b)(2), 1506(b), title II, §§2001(1),
2201(a)(2), title IV, §§4002(b), 4203(a)(2), title VIII,
§8104(b)(2), title IX, §9002(b), Oct. 13, 1994, 108 Stat. 3253,
3260, 3296-3298, 3303, 3318, 3338, 3346, 3391, 3402, struck out
items 2301 ‘‘Congressional defense procurement policy’’,
2308 ‘‘Assignment and delegation of procurement func-
tions and responsibilities’, 2325 ‘‘Preference for non-
developmental items’, and 2329 ‘‘Production special
tooling and production special test equipment: con-
tract terms and conditions’’, added items 2302a to 2302c,
2304a relating to task and delivery order contracts: gen-
eral authority, 2304b to 2304d, and 2306b, and sub-
stituted ‘‘Contract financing’’ for ‘‘Advance payments’’
in item 2307, ‘‘Assignment and delegation of procure-
ment functions and responsibilities’ for ‘‘Delegation”
in item 2311, and ‘‘Examination of records of contrac-
tor” for ‘‘Examination of books and records of contrac-
tor” in item 2313.

1993—Pub. L. 103-160, div. A, title VIII, §§828(a)(1),
848(a)(2), Nov. 30, 1993, 107 Stat. 1713, 1725, added item
2304a and struck out item 2317 ‘“‘Encouragement of com-
petition and cost savings’.

1992—Pub. L. 102-484, div. A, title VIII, §801(a)(2),
(2)(2), title X, §1052(25)(B), div. D, title XLII, §4271(b)(2),
Oct. 23, 1992, 106 Stat. 2442, 2445, 2500, 2695, struck out
items 2322 ‘“‘Limitation on small business set-asides”
and 2330 ‘‘Integrated financing policy’ and added items
2323 and 2323a.

1990—Pub. L. 101-510, div. A, title VIII, §§804(b),
834(a)(2), Nov. 5, 1990, 104 Stat. 1591, 1614, struck out
item 2323 ‘‘Commercial pricing for spare or repair
parts’ and added item 2331.

1988—Pub. L. 100-456, div. A, title VIII, §801(a)(2),
Sept. 29, 1988, 102 Stat. 2007, added item 2330.

1987—Pub. L. 100-180, div. A, title VIII, §810(a)(2), Dec.
4, 1987, 101 Stat. 1132, added item 2329.

Pub. L. 100-26, §7(a)(7)(B)(i1), (b)(9)(B), Apr. 21, 1987,
101 Stat. 278, 280, transferred item 2305a ‘‘Major pro-
grams: competitive alternative sources’’, to chapter 144
as item 2438 and substituted ‘‘Release of technical data
under Freedom of Information Act: recovery of costs’
for ‘‘Release of technical data’ in item 2328.

Pub. L. 100-26, §5(4), (6), made technical amendments
to directory language of sections 926(a)(2) and 954(a)(2),
respectively, of Pub. L. 99-500, Pub. L. 99-591, and Pub.
L. 99-661. See 1986 Amendment note below.

1986—Pub. L. 99-661, div. A, title XIII, §1343(a)(12),
Nov. 14, 1986, 100 Stat. 3993, substituted ‘“‘competitors”
for ‘‘competition” in item 2319.

Pub. L. 99-500, §101(c) [title X, §§907(a)(2), 908(d)(1)(B),
926(a)(2), 951(a)(2), 952(c)(2), 954(a)(2)], Oct. 18, 1986, 100
Stat. 1783-82, 1783-138, 1783-141, 1783-155, 1783-165,
1783-169, 1783-173, and Pub. L. 99-591, §101(c) [title X,
§§907(a)(2), 908(A)(1)(B), 926(a)(2), 951(a)(2), 952(c)(2),
954(a)(2)], Oct. 30, 1986, 100 Stat. 3341-82, 3341-138,
3341-141, 3341-155, 3341-165, 3341-169, 3341-173; Pub. L.
99-661, div. A, title IX, formerly title IV, §§907(a)(2),
908(d)(1)(B), 926(a)(2), 951(a)(2), 952(c)(2), 954(a)(2), Nov.
14, 1986, 100 Stat. 3917, 3921, 3935, 3945, 3949, 3953, renum-
bered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 101
Stat. 273; as amended by Pub. L. 100-26, §5(4), (6), Apr.
21, 1987, 101 Stat. 274, amended chapter analysis identi-
cally striking out ‘‘: cost or pricing data: truth in ne-



Page 1167

gotiations” after ‘‘contracts’ in item 2306, substituting
‘‘spare or repair parts’ for ‘‘supplies’ in item 2323, and
adding items 2306a and 2325 to 2328.

1985—Pub. L. 99-145, title IX, §§911(a)(2), 912(a)(2),
Nov. 8, 1985, 99 Stat. 685, 686, added items 2305a and 2324.

1984—Pub. L. 98-577, title III, §302(c)(2), Oct. 30, 1984,
98 Stat. 3077, struck out item 2303a ‘‘Publication of pro-
posed regulations’.

Pub. L. 98-525, title XII, §1217, Oct. 19, 1984, 98 Stat.
2599, added items 2303a and 2317 to 2323.

Pub. L. 98-369, div. B, title VII, §2727(a), July 18, 1984,
98 Stat. 1194, substituted ‘‘Congressional defense pro-
curement policy” for ‘‘Declaration of policy’ in item
2301, ‘‘Contracts: competition requirements’ for ‘‘Pur-
chases and contracts: formal advertising; exceptions’
in item 2304, ‘‘Contracts: planning, solicitation, evalua-
tion, and award procedures’ for ‘‘Formal advertise-
ments for bids; time; opening; award; rejection’ in item
2305, and ‘‘Kinds of contracts; cost or pricing data:
truth in negotiation” for ‘“Kinds of contracts’ in item
2306.

1982—Pub. L. 97-295, §1(26)(B), Oct. 12, 1982, 96 Stat.
1291, added item 2316.

1981—Pub. L. 97-86, title IX, §908(a)(2), Dec. 1, 1981, 95
Stat. 1118, added item 2315.

1980—Pub. L. 96-513, title V, §511(75), Dec. 12, 1980, 94
Stat. 2926, inserted ‘‘formal’ before ‘‘advertising’ in
item 2304.

[§2301. Repealed. Pub. L. 103-355,
§1501(a), Oct. 13, 1994, 108 Stat. 3296]

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 127; Dec.
1, 1981, Pub. L. 97-86, title IX, §909(a), 95 Stat. 1118; July
18, 1984, Pub. L. 98-369, div. B, title VII, §2721, 98 Stat.
1185; Oct. 18, 1986, Pub. L. 99-500, §101(c) [title X,
§925(a)], 100 Stat. 1783-82, 1783-153, and Oct. 30, 1986,
Pub. L. 99-591, §101(c) [title X, §925(a)], 100 Stat. 3341-82,
3341-153; Nov. 14, 1986, Pub. L. 99-661, div. A, title IX,
formerly title IV, §925(a), 100 Stat. 3933, renumbered
title IX, Apr. 21, 1987, Pub. L. 100-26, §3(5), 101 Stat. 273;
Oct. 23, 1992, Pub. L. 102-484, div. A, title VIII, §808(a),
106 Stat. 2449, related to Congressional defense procure-
ment policy.

title 1,

EFFECTIVE DATE OF REPEAL

For effective date and applicability of repeal, see sec-
tion 10001 of Pub. L. 103-355, set out as an Effective
Date of 1994 Amendment note under section 2302 of this
title.

§ 2302. Definitions

In this chapter:

(1) The term ‘‘head of an agency’ means the
Secretary of Defense, the Secretary of the
Army, the Secretary of the Navy, the Sec-
retary of the Air Force, the Secretary of
Homeland Security, and the Administrator of
the National Aeronautics and Space Adminis-
tration.

(2) The term ‘‘competitive procedures”
means procedures under which the head of an
agency enters into a contract pursuant to full
and open competition. Such term also in-
cludes—

(A) procurement of architectural or engi-
neering services conducted in accordance
with chapter 11 of title 40;

(B) the competitive selection for award of
basic research proposals resulting from a
general solicitation and the peer review or
scientific review (as appropriate) of such
proposals;

(C) the procedures established by the Ad-
ministrator of General Services for the mul-
tiple award schedule program of the General
Services Administration if—
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(i) participation in the program has been
open to all responsible sources; and

(ii) orders and contracts under such pro-
gram result in the lowest overall cost al-
ternative to meet the needs of the United
States;

(D) procurements conducted in furtherance
of section 15 of the Small Business Act (156
U.S.C. 644) as long as all responsible business
concerns that are entitled to submit offers
for such procurements are permitted to com-
pete; and

(E) a competitive selection of research pro-
posals resulting from a general solicitation
and peer review or scientific review (as ap-
propriate) solicited pursuant to section 9 of
the Small Business Act (15 U.S.C. 638).

(3) The following terms have the meanings

provided such terms in chapter 1 of title 41:

(A) The term ‘‘procurement’’.

(B) The term ‘‘procurement system’’.

(C) The term ‘“‘standards’.

(D) The term ‘‘full and open competition’.

(E) The term ‘‘responsible source’.

(F) The term ‘‘item”’.

(G) The term ‘‘item of supply”’.

(H) The term ‘‘supplies’.

(I) The term ‘‘commercial item”’.

(J) The term ‘‘nondevelopmental item”’.

(K) The term ‘‘commercial component’.

(L) The term ‘‘component’.

(4) The term ‘‘technical data’ means re-
corded information (regardless of the form or
method of the recording) of a scientific or
technical nature (including computer software
documentation) relating to supplies procured
by an agency. Such term does not include
computer software or financial, administra-
tive, cost or pricing, or management data or
other information incidental to contract ad-
ministration.

(5) The term ‘‘major system’ means a com-
bination of elements that will function to-
gether to produce the capabilities required to
fulfill a mission need. The elements may in-
clude hardware, equipment, software or any
combination thereof, but excludes construc-
tion or other improvements to real property.
A system shall be considered a major system if
(A) the conditions of section 2302d of this title
are satisfied, or (B) the system is designated a
“major system” by the head of the agency re-
sponsible for the system.

(6) The term ‘‘Federal Acquisition Regula-
tion” means the Federal Acquisition Regula-
tion issued pursuant to section 1303(a)(1) of
title 41.

(7) The term ‘‘simplified acquisition thresh-
old” has the meaning provided that term in
section 134 of title 41, except that, in the case
of any contract to be awarded and performed,
or purchase to be made, outside the United
States in support of a contingency operation
or a humanitarian or peacekeeping operation,
the term means an amount equal to two times
the amount specified for that term in section
41 of such Act.

(8) The term ‘‘humanitarian or peacekeeping
operation’ means a military operation in sup-

1See References in Text note below.
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port of the provision of humanitarian or for-
eign disaster assistance or in support of a
peacekeeping operation under chapter VI or
VII of the Charter of the United Nations. The
term does not include routine training, force
rotation, or stationing.

(9) The term ‘‘nontraditional defense con-
tractor’”, with respect to a procurement or
with respect to a transaction authorized under
section 2371(a) of this title, means an entity
that is not currently performing and has not
performed, for at least the one-year period
preceding the solicitation of sources by the
Department of Defense for the procurement or
transaction, any of the following for the De-
partment of Defense:

(A) Any contract or subcontract that is
subject to full coverage under the cost ac-
counting standards prescribed pursuant to
section 261 of the Office of Federal Procure-
ment Policy Act (41 U.S.C. 422) and the regu-
lations implementing such section.l

(B) Any other contract in excess of $500,000
under which the contractor is required to
submit certified cost or pricing data under
section 2306a of this title.

(Aug. 10, 1956, ch. 1041, 70A Stat. 127; Pub. L.
85-568, title III, §301(b), July 29, 1958, 72 Stat. 432;
Pub. L. 85-861, §1(43A), Sept. 2, 1958, 72 Stat. 1457;
Pub. L. 96-513, title V, §511(74), Dec. 12, 1980, 94
Stat. 2926; Pub. L. 98-369, div. B, title VII,
§2722(a), July 18, 1984, 98 Stat. 1186; Pub. L.
98-525, title XII, §1211, Oct. 19, 1984, 98 Stat. 2589;
Pub. L. 98-577, title V, §504(b)(3), Oct. 30, 1984, 98
Stat. 3087, Pub. L. 99-661, div. A, title XIII,
§1343(a)(13), Nov. 14, 1986, 100 Stat. 3993; Pub. L.
100-26, §7(k)(2), Apr. 21, 1987, 101 Stat. 284; Pub.
L. 101-189, div. A, title VIII, §853(b)(1), Nov. 29,
1989, 103 Stat. 1518; Pub. L. 102-25, title VII,
§701(d)(1), Apr. 6, 1991, 105 Stat. 113; Pub. L.
102-190, div. A, title VIII, §805, Dec. 5, 1991, 105
Stat. 1417; Pub. L. 103-355, title I, §1502, Oct. 13,
1994, 108 Stat. 3296; Pub. L. 104-106, div. D, title
XLIII, §4321(b)(3), Feb. 10, 1996, 110 Stat. 672;
Pub. L. 104-201, div. A, title VIII, §§805(a)(1),
807(a), Sept. 23, 1996, 110 Stat. 2605, 2606; Pub. L.
105-85, div. A, title VIII, §803(b), Nov. 18, 1997, 111
Stat. 1832; Pub. L. 107-217, §3(b)(2), Aug. 21, 2002,
116 Stat. 1295; Pub. L. 107-296, title XVII,
§1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; Pub. L.
111-350, §5(0b)(8), Jan. 4, 2011, 124 Stat. 3842; Pub.
L. 111-383, div. A, title VIII, §866(g)(1), Jan. 7,
2011, 124 Stat. 4298.)

HISTORICAL AND REVISION NOTES

1956 AcT
Revised
section Source (U.S. Code) Source (Statutes at Large)
2302 ..oeennnn 41:158 (less clause (b)). Feb. 19, 1948, ch. 65, §9

(less clause (b)), 62
Stat. 24.

In clause (1), the words ‘‘(if any)”’ are omitted as sur-
plusage. The words ‘‘Secretary of the Treasury’’ are
substituted for the words ‘‘Commandant, United States
Coast Guard, Treasury Department’, since the func-
tions of the Coast Guard and its officers, while operat-
ing under the Department of the Treasury, were vested
in the Secretary of the Treasury by 1950 Reorganization
Plan No. 26, effective July 31, 1950, 64 Stat. 1280. Under
that plan the Secretary of the Treasury was authorized
to delegate any of those functions to the agencies and
employees of the Department of the Treasury.
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Clauses (2) and (3) are inserted for clarity, and are
based on the usage of those terms throughout the re-
vised chapter.

1958 ACT

Revised

section Source (U.S. Code)

Source (Statutes at Large)

2302(3) ..... [No source]. [No source].

The amendments reflect section 1(44) of the bill
[amending section 2305 of Title 10].

REFERENCES IN TEXT

Section 4 of such Act, referred to in par. (7), means
section 4 of Pub. L. 93-400, which was classified to sec-
tion 403 of former Title 41, Public Contracts, and was
repealed and the provisions thereof restated in sections
102, 103, 105, 107 to 116, 131 to 134, and 1301 of Title 41,
Public Contracts, by Pub. L. 111-350, §§3, 7(b), Jan. 4,
2011, 124 Stat. 3677, 3855. For disposition of sections of
former Title 41, see Disposition Table preceding section
101 of Title 41.

Section 26 of the Office of Federal Procurement Pol-
icy Act and such section, referred to in par. (9)(A),
means section 26 of Pub. L. 93-400, which was classified
to section 422 of former Title 41, Public Contracts, and
was repealed and restated as chapter 15 (§1501 et seq.)
of Title 41, Public Contracts, by Pub. L. 111-350, §§3,
7(b), Jan. 4, 2011, 124 Stat. 3677, 3855. For disposition of
sections of former Title 41, see Disposition Table pre-
ceding section 101 of Title 41.

AMENDMENTS

2011—Par. (3). Pub. L. 111-350, §5(b)(8)(A), substituted
‘“‘chapter 1 of title 41 for ‘‘section 4 of the Office of
Federal Procurement Policy Act (41 U.S.C. 403)” in in-
troductory provisions.

Par. (6). Pub. L. 111-350, §5(b)(8)(B), substituted ‘‘sec-
tion 1303(a)(1) of title 41 for ‘‘section 25(c)(1) of the Of-
fice of Federal Procurement Policy Act (41 U.S.C.
421(c)(1))”.

Par. (7). Pub. L. 111-350, §5(b)(8)(C), substituted ‘‘sec-
tion 134 of title 41 for ‘‘section 4 of the Office of Fed-
eral Procurement Policy Act (41 U.S.C. 403)”.

Par. (9). Pub. L. 111-383 added par. (9).

2002—Par. (1). Pub. L. 107296 substituted ‘‘of Home-
land Security’’ for ‘‘of Transportation’.

Par. (2)(A). Pub. L. 107-217 substituted ‘‘chapter 11 of
title 40 for ‘‘title IX of the Federal Property and Ad-
ministrative Services Act of 1949 (40 U.S.C. 541 et
seq.)”’.

1997—Pars. (7), (8). Pub. L. 105-85 struck out ‘*‘(A)”’ be-
fore ‘“The term ‘simplified” in par. (7), redesignated
par. (7)(B) as par. (8), and substituted ‘“The’ for ‘“In
subparagraph (A), the’ in that par.

1996—Par. (3)(K). Pub. L. 104-106 inserted period at
end.

Par. (5). Pub. L. 104-201, §805(a)(1), substituted ‘A sys-
tem shall be considered a major system if (A) the con-
ditions of section 2302d of this title are satisfied, or (B)
the system is designated a ‘major system’ by the head
of the agency responsible for the system.” for ‘A sys-
tem shall be considered a major system if (A) the De-
partment of Defense is responsible for the system and
the total expenditures for research, development, test,
and evaluation for the system are estimated to be more
than $75,000,000 (based on fiscal year 1980 constant dol-
lars) or the eventual total expenditure for procurement
of more than $300,000,000 (based on fiscal year 1980 con-
stant dollars); (B) a civilian agency is responsible for
the system and total expenditures for the system are
estimated to exceed $750,000 (based on fiscal year 1980
constant dollars) or the dollar threshold for a ‘major
system’ established by the agency pursuant to Office of
Management and Budget (OMB) Circular A-109, entitled
‘Major Systems Acquisitions’, whichever is greater; or
(C) the system is designated a ‘major system’ by the
head of the agency responsible for the system.”’

Par. (7). Pub. L. 104-201, §807(a), designated existing
provisions as subpar. (A), inserted ‘‘or a humanitarian
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or peacekeeping operation’ after ‘‘contingency oper-
ation”’, and added subpar. (B).

1994—Par. (3). Pub. L. 103-355, §1502(1), added par. (3)
and struck out former par. (3) which read as follows:
“The terms ‘full and open competition’ and ‘responsible
source’ have the same meanings provided such terms in
section 4 of the Office of Federal Procurement Policy
Act (41 U.S.C. 403).”

Par. (7). Pub. L. 103-355, §1502(2), added par. (7) and
struck out former par. (7) which read as follows: ‘“The
term ‘small purchase threshold’ has the meaning given
that term in section 4(11) of the Office of Federal Pro-
curement Policy Act (41 U.S.C. 403(11)), except that, in
the case of any contract to be awarded and performed,
or purchase to be made, outside the United States in
support of a contingency operation, the term means
$100,000.”

1991—Par. (7). Pub. L. 102-190 inserted before period
¢, except that, in the case of any contract to be award-
ed and performed, or purchase to be made, outside the
United States in support of a contingency operation,
the term means $100,000°".

Pub. L. 102-25 added par. (7).

1989—Par. (6). Pub. L. 101-189 added par. (6).

1987—Pub. L. 10026, § 7(k)(2)(A), inserted ‘“The term”
after each par. designation except par. (3) and struck
out uppercase letter of first word after first quotation
marks in each par. and substituted lowercase letter.

1986—Par. (2)(A). Pub. L. 99-661 substituted
U.S.C.” for ““(41 U.S.C.”.

1984—Pub. L. 98-369 amended section generally, sub-
stituting in cl. (1) ‘‘the Secretary of Defense, the Sec-
retary of the Army, the Secretary of the Navy, the Sec-
retary of the Air Force’ for ‘‘the Secretary, the Under
Secretary, or any Assistant Secretary, of the Army,
Navy, or Air Force”, in cl. (2) definition of ‘‘competi-
tive procedures’ for a definition of ‘‘negotiate’, and in
cl. (3) definition of the terms ‘‘full and open competi-
tion” and ‘‘responsible source’ for a definition of ‘‘for-
mal advertising”’.

Cl. (2)(D), (E). Pub. L. 98-577 added subpars. (D) and
(E).

Cls. (4), (5). Pub. L. 98-525 added cls. (4) and (5).

1980—C1. (1). Pub. L. 96-513 substituted ‘‘Secretary of
Transportation” for ‘“Secretary of the Treasury’’.

1958—Cl1. (1). Pub. L. 85-568 substituted ‘Adminis-
trator of the National Aeronautics and Space Adminis-
tration” for ‘‘Executive Secretary of the National Ad-
visory Committee for Aeronautics’, in cl. (1).

Cl. (3). Pub. L. 85-861 substituted ‘‘section 2305 of this
title”’ for ‘‘section 2305(a) and (b) of this title’.

“(40

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-296 effective on the date of
transfer of the Coast Guard to the Department of
Homeland Security, see section 1704(g) of Pub. L.
107-296, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1996 AMENDMENT

Pub. L. 104-106, div. D, title XLIV, §4401, Feb. 10, 1996,
110 Stat. 678, provided that:

‘‘(a) EFFECTIVE DATE.—Except as otherwise provided
in this division [div. D (§§4001-4402) of Pub. L. 104-106,
see Tables for classification], this division and the
amendments made by this division shall take effect on
the date of the enactment of this Act [Feb. 10, 1996].

““(b) APPLICABILITY OF AMENDMENTS.—

‘(1) SOLICITATIONS, UNSOLICITED PROPOSALS, AND RE-
LATED CONTRACTS.—An amendment made by this divi-
sion shall apply, in the manner prescribed in the final
regulations promulgated pursuant to section 4402 [110
Stat. 678] to implement such amendment, with re-
spect to any solicitation that is issued, any unsolic-
ited proposal that is received, and any contract en-
tered into pursuant to such a solicitation or proposal,
on or after the date described in paragraph (3).

‘(2) OTHER MATTERS.—An amendment made by this
division shall also apply, to the extent and in the
manner prescribed in the final regulations promul-
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gated pursuant to section 4402 to implement such
amendment, with respect to any matter related to—
‘“(A) a contract that is in effect on the date de-

scribed in paragraph (3);

‘(B) an offer under consideration on the date de-
scribed in paragraph (3); or
‘(C) any other proceeding or action that is on-

going on the date described in paragraph (3).

‘“(3) DEMARCATION DATE.—The date referred to in
paragraphs (1) and (2) is the date specified in such
final regulations. The date so specified shall be Janu-
ary 1, 1997, or any earlier date that is not within 30
days after the date on which such final regulations
are published.”

EFFECTIVE DATE OF 1994 AMENDMENT

Pub. L. 103-355, title X, §10001, Oct. 13, 1994, 108 Stat.
3404, provided that:

‘‘(a) EFFECTIVE DATE.—Except as otherwise provided
in this Act, this Act [see Tables for classification] and
the amendments made by this Act shall take effect on
the date of the enactment of this Act [Oct. 13, 1994].

“(b) APPLICABILITY OF AMENDMENTS.—(1) An amend-
ment made by this Act shall apply, in the manner pre-
scribed in the final regulations promulgated pursuant
to section 10002 [108 Stat. 3404, formerly set out as a
Regulations note under section 251 of former Title 41,
Public Contracts] to implement such amendment, with
respect to any solicitation that is issued, any unsolic-
ited proposal that is received, and any contract entered
into pursuant to such a solicitation or proposal, on or
after the date described in paragraph (3).

‘(2) An amendment made by this Act shall also
apply, to the extent and in the manner prescribed in
the final regulations promulgated pursuant to section
10002 to implement such amendment, with respect to
any matter related to—

‘““(A) a contract that is in effect on the date de-

scribed in paragraph (3);

‘(B) an offer under consideration on the date de-
scribed in paragraph (3); or
‘“(C) any other proceeding or action that is ongoing

on the date described in paragraph (3).

‘“(3) The date referred to in paragraphs (1) and (2) is
the date specified in such final regulations [Oct. 1, 1995,
see 60 F.R. 48231, Sept. 18, 1995]. The date so specified
shall be October 1, 1995, or any earlier date that is not
within 30 days after the date on which such final regu-
lations are published.

“(c) IMMEDIATE APPLICABILITY OF CERTAIN AMEND-
MENTS.—Notwithstanding subsection (b), the amend-
ments made by the following provisions of this Act
apply on and after the date of the enactment of this
Act [Oct. 13, 1994]: sections 1001, 1021, 1031, 1051, 1071,
1092, 1201, 1506(a), 1507, 1554, 2002(a), 2191, 3062(a), 3063,
3064, 3065(a)(1), 3065(b), 3066, 3067, 6001(a), 7101, 7103, 7205,
and 7206, the provisions of subtitles A, B, and C of title
IIT [§§3001-3025], and the provisions of title V [see
Tables for classification].”

EFFECTIVE DATE OF 1984 AMENDMENT

Pub. L. 98-369, div. B, title VII, §2751, July 18, 1984, 98
Stat. 1203, provided that:

‘‘(a) Except as provided in subsection (b), the amend-
ments made by this title [see Tables for classification]
shall apply with respect to any solicitation for bids or
proposals issued after March 31, 1985.

““(b) The amendments made by section 2713 [amending
section 759 of former Title 40, Public Buildings, Prop-
erty, and Works, and enacting provisions set out as a
note under section 759 of former Title 40] and subtitle
D [enacting sections 3551 to 3556 of Title 31, Money and
Finance] shall apply with respect to any protest filed
after January 14, 1985.”

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-513 effective Dec. 12, 1980,
see section 701(b)(3) of Pub. L. 96-513, set out as a note
under section 101 of this title.
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EFFECTIVE DATE OF 1958 AMENDMENT

Section 301(e) of Pub. L. 85-568 provided that: ‘“This
section [amending this section, section 2303 of this
title, section 22-1 of former Title 5, and sections 511 to
513 and 515 of Title 50, War and National Defense, and
enacting provisions set out as a note under section 2472
of Title 42, The Public Health and Welfare] shall take
effect ninety days after the date of the enactment of
this Act [July 29, 1958], or on any earlier date on which
the Administrator [of the National Aeronautics and
Space Administration] shall determine, and announce
by proclamation published in the Federal Register,
that the Administration has been organized and is pre-
pared to discharge the duties and exercise the powers
conferred upon it by this Act.”

SHORT TITLE OF 1986 AMENDMENT

Section 101(c) [title X, §900] of Pub. L. 99-500 and Pub.
L. 99-591, and section 900 of title IX of division A of
Pub. L. 99-661, renumbered title IX, Pub. L. 100-26,
§3(5), Apr. 21, 1987, 101 Stat. 273, provided that: ‘‘This
title [enacting sections 133a, 2306a, 2325-2328, 2365-2367,
2397b, 2397c, 2408, 2409, 2416, and 24352437 of this title,
amending sections 133, 134, 135, 138, 171, 1622, 2301, 2304,
2305, 2306, 2320, 2321, 2323, 2384, 2406, 2411, 2413, 2432, and
2433 of this title, sections 5314 and 5315 of Title 5, Gov-
ernment Organization and Employees, sections 632, 637,
and 644 of Title 15, Commerce and Trade, and section
416 of Title 41, Public Contracts, renumbering section
2416 as 2417 of this title, enacting provisions set out as
notes under sections 113, 1621, 2304, 2305, 2306a, 2320, 2323,
23252328, 2365-2367, 2384, 2397b, 2406, 2408, 2409, 2416, 2432,
2435-2437 of this title and section 632 of Title 15, amend-
ing provisions set out as a note under this section, and
repealing provisions set out as notes under section 2304
and 2397a of this title] may be cited as the ‘Defense Ac-
quisition Improvement Act of 1986°.”

SHORT TITLE OF 1985 AMENDMENT

Pub. L. 99-145, title IX, §901, Nov. 8, 1985, 99 Stat. 682,
provided that: ‘““This title [enacting sections 1621 to
1624, 2305a, 2324, 2397a, and 2406 of this title, amending
sections 2304, 2313, 2320, 2323, 2397, and 2411 to 2415 of
this title, section 759 of former Title 40, Public Build-
ings, Property, and Works, sections 253 and 418a of Title
41, Public Contracts, and section 2168 of Title 50, Ap-
pendix, War and National Defense, enacting provisions
set out as notes under this section and sections 139,
139c, 1622 to 1624, 2304, 2305a, 2307, 2324, 2397a, and 2411 of
this title, section 287 of Title 18, Crimes and Criminal
Procedure, section 3729 of Title 31, Money and Finance,
and section 2168 of Title 50, Appendix, and amending
provisions set out as a note under section 418a of Title
41] may be cited as the ‘Defense Procurement Improve-
ment Act of 1985°.”

SHORT TITLE OF 1984 AMENDMENT

Section 1201 of title XII of Pub. L. 98-525 provided
that: ““This title [enacting sections 2303a, 2317 to 2323,
2384a, 2402 to 2405, and 2411 to 2416 of this title, amend-
ing sections 139a, 139b, 2302, 2305, 2311, 2384, and 2401 of
this title, enacting provisions set out as notes under
this section and sections 139, 139a, 2303a, 2305, 2318, 2319,
2322, 2323, 2384, 2384a, 2392, and 2402 of this title, amend-
ing provisions set out as notes under sections 2392, 2401,
and 2452 of this title, and repealing provisions set out
as notes under section 2304 of this title] may be cited
as the ‘Defense Procurement Reform Act of 1984".”

PROCUREMENT OF TENTS OR OTHER TEMPORARY
STRUCTURES

Pub. L. 112-81, div. A, title III, §368, Dec. 31, 2011, 125
Stat. 1381, provided that:

‘“(a) IN GENERAL.—In procuring tents or other tem-
porary structures for use by the Armed Forces, and in
establishing or maintaining an alternative source for
such tents and structures, the Secretary of Defense
shall award contracts that provide the best value to the
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United States. In determining the best value to the
United States under this section, the Secretary shall
consider the total life-cycle costs of such tents or
structures, including the costs associated with any
equipment or fuel needed to heat or cool such tents or
structures.

‘““(b) INTERAGENCY PROCUREMENT.—The requirements
of this section shall apply to any agency or department
of the United States that procures tents or other tem-
porary structures on behalf of the Department of De-
fense.”

INCLUSION OF DATA ON CONTRACTOR PERFORMANCE IN
PAST PERFORMANCE DATABASES FOR SOURCE SELEC-
TION DECISIONS

Pub. L. 112-81, div. A, title VIII, §806, Dec. 31, 2011, 125
Stat. 1487, provided that:

‘“(a) STRATEGY ON INCLUSION REQUIRED.—Not later
than 180 days after the date of the enactment of this
Act [Dec. 31, 2011], the Under Secretary of Defense for
Acquisition, Technology, and Logistics shall develop a
strategy for ensuring that timely, accurate, and com-
plete information on contractor performance is in-
cluded in past performance databases used for making
source selection decisions.

‘“(b) ELEMENTS.—The strategy required by subsection
(a) shall, at a minimum—

‘(1) establish standards for the timeliness and com-
pleteness of past performance submissions for pur-
poses of databases described in subsection (a);

‘(2) assign responsibility and management account-
ability for the completeness of past performance sub-
missions for such purposes; and

‘“(3) ensure that past performance submissions for
such purposes are consistent with award fee evalua-
tions in cases where such evaluations have been con-
ducted.

‘‘(c) CONTRACTOR COMMENTS.—Not later than 180 days
after the date of the enactment of this Act [Dec. 31,
2011], the Under Secretary of Defense for Acquisition,
Technology, and Logistics shall revise the Defense Sup-
plement to the Federal Acquisition Regulation to re-
quire the following:

‘(1) That affected contractors are provided, in a
timely manner, information on contractor perform-
ance to be included in past performance databases in
accordance with subsection (a).

‘(2) That such contractors are afforded up to 14 cal-
endar days, from the date of delivery of the informa-
tion provided in accordance with paragraph (1), to
submit comments, rebuttals, or additional informa-
tion pertaining to past performance for inclusion in
such databases.

“(3) That agency evaluations of contractor past
performance, including any information submitted
under paragraph (2), are included in the relevant past
performance database not later than the date that is
14 days after the date of delivery of the information
provided in accordance with paragraph (1).

‘(d) CONSTRUCTION.—Nothing in this section shall be
construed to prohibit a contractor from submitting
comments, rebuttals, or additional information per-
taining to past performance after the period described
in paragraph (2) has elapsed or to prohibit a contractor
from challenging a past performance evaluation in ac-
cordance with applicable laws, regulations, or proce-
dures.

‘“(e) COMPTROLLER GENERAL REPORT.—Not later than
18 months after the date of the enactment of this Act
[Dec. 31, 2011], the Comptroller General of the United
States shall submit to the congressional defense com-
mittees [Committees on Armed Services and Appro-
priations of the Senate and the House of Representa-
tives] a report on the actions taken by the Under Sec-
retary of Defense for Acquisition, Technology, and Lo-
gistics pursuant to this section, including an assess-
ment of the extent to which such actions have achieved
the objectives of this section.”
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DETECTION AND AVOIDANCE OF COUNTERFEIT
ELECTRONIC PARTS

Pub. L. 112-81, div. A, title VIII, §818(a)—(g), Dec. 31,
2011, 125 Stat. 1493-1496, provided that:

‘‘(a) ASSESSMENT OF DEPARTMENT OF DEFENSE POLI-
CIES AND SYSTEMS.—The Secretary of Defense shall con-
duct an assessment of Department of Defense acquisi-
tion policies and systems for the detection and avoid-
ance of counterfeit electronic parts.

“(b) ACTIONS FOLLOWING ASSESSMENT.—Not later
than 180 days after the date of the enactment of the
[probably should be ‘‘this’’] Act [Dec. 31, 2011], the Sec-
retary shall, based on the results of the assessment re-
quired by subsection (a)—

‘(1) establish Department-wide definitions of the
terms ‘counterfeit electronic part’ and ‘suspect coun-
terfeit electronic part’, which definitions shall in-
clude previously used parts represented as new;

‘“(2) issue or revise guidance applicable to Depart-
ment components engaged in the purchase of elec-
tronic parts to implement a risk-based approach to
minimize the impact of counterfeit electronic parts
or suspect counterfeit electronic parts on the Depart-
ment, which guidance shall address requirements for
training personnel, making sourcing decisions, ensur-
ing traceability of parts, inspecting and testing parts,
reporting and quarantining counterfeit electronic
parts and suspect counterfeit electronic parts, and
taking corrective actions (including actions to re-
cover costs as described in subsection (¢)(2));

‘(3) issue or revise guidance applicable to the De-
partment on remedial actions to be taken in the case
of a supplier who has repeatedly failed to detect and
avoid counterfeit electronic parts or otherwise failed
to exercise due diligence in the detection and avoid-
ance of such parts, including consideration of wheth-
er to suspend or debar a supplier until such time as
the supplier has effectively addressed the issues that
led to such failures;

‘“(4) establish processes for ensuring that Depart-
ment personnel who become aware of, or have reason
to suspect, that any end item, component, part, or
material contained in supplies purchased by or for
the Department contains counterfeit electronic parts
or suspect counterfeit electronic parts provide a re-
port in writing within 60 days to appropriate Govern-
ment authorities and to the Government-Industry
Data Exchange Program (or a similar program des-
ignated by the Secretary); and

‘“(5) establish a process for analyzing, assessing, and
acting on reports of counterfeit electronic parts and
suspect counterfeit electronic parts that are submit-
ted in accordance with the processes under paragraph
4.

‘‘(c) REGULATIONS.—

‘(1) IN GENERAL.—Not later than 270 days after the
date of the enactment of this Act [Dec. 31, 2011], the
Secretary shall revise the Department of Defense
Supplement to the Federal Acquisition Regulation to
address the detection and avoidance of counterfeit
electronic parts.

‘“(2) CONTRACTOR RESPONSIBILITIES.—The revised
regulations issued pursuant to paragraph (1) shall
provide that—

‘““(A) covered contractors who supply electronic
parts or products that include electronic parts are
responsible for detecting and avoiding the use or in-
clusion of counterfeit electronic parts or suspect
counterfeit electronic parts in such products and
for any rework or corrective action that may be re-
quired to remedy the use or inclusion of such parts;
and

‘“(B) the cost of counterfeit electronic parts and
suspect counterfeit electronic parts and the cost of
rework or corrective action that may be required to
remedy the use or inclusion of such parts are not
allowable costs under Department contracts.

‘“(3) TRUSTED SUPPLIERS.—The revised regulations
issued pursuant to paragraph (1) shall—
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““(A) require that, whenever possible, the Depart-
ment and Department contractors and subcontrac-
tors at all tiers—

‘(i) obtain electronic parts that are in produc-
tion or currently available in stock from the
original manufacturers of the parts or their au-
thorized dealers, or from trusted suppliers who
obtain such parts exclusively from the original
manufacturers of the parts or their authorized
dealers; and

‘“(ii) obtain electronic parts that are not in pro-
duction or currently available in stock from
trusted suppliers;

‘(B) establish requirements for notification of
the Department, and inspection, testing, and au-
thentication of electronic parts that the Depart-
ment or a Department contractor or subcontractor
obtains from any source other than a source de-
scribed in subparagraph (A);

“(C) establish qualification requirements, con-
sistent with the requirements of section 2319 of
title 10, United States Code, pursuant to which the
Department may identify trusted suppliers that
have appropriate policies and procedures in place to
detect and avoid counterfeit electronic parts and
suspect counterfeit electronic parts; and

‘(D) authorize Department contractors and sub-
contractors to identify and use additional trusted
suppliers, provided that—

‘(i) the standards and processes for identifying
such trusted suppliers comply with established
industry standards;

‘(i) the contractor or subcontractor assumes
responsibility for the authenticity of parts pro-
vided by such suppliers as provided in paragraph
(2); and

‘“(iii) the selection of such trusted suppliers is
subject to review and audit by appropriate De-
partment officials.

‘(49 REPORTING REQUIREMENT.—The revised regula-
tions issued pursuant to paragraph (1) shall require
that any Department contractor or subcontractor
who becomes aware, or has reason to suspect, that
any end item, component, part, or material contained
in supplies purchased by the Department, or pur-
chased by a contractor or subcontractor for delivery
to, or on behalf of, the Department, contains counter-
feit electronic parts or suspect counterfeit electronic
parts report in writing within 60 days to appropriate
Government authorities and the Government-Indus-
try Data Exchange Program (or a similar program
designated by the Secretary).

““(5) CONSTRUCTION OF COMPLIANCE WITH REPORTING
REQUIREMENT.—A Department contractor or sub-
contractor that provides a written report required
under this subsection shall not be subject to civil li-
ability on the basis of such reporting, provided the
contractor or subcontractor made a reasonable effort
to determine that the end item, component, part, or
material concerned contained counterfeit electronic
parts or suspect counterfeit electronic parts.

‘“(d) INSPECTION PROGRAM.—The Secretary of Home-
land Security shall establish and implement a risk-
based methodology for the enhanced targeting of elec-
tronic parts imported from any country, after consulta-
tion with the Secretary of Defense as to sources of
counterfeit electronic parts and suspect counterfeit
electronic parts in the supply chain for products pur-
chased by the Department of Defense.

‘“‘(e) IMPROVEMENT OF CONTRACTOR SYSTEMS FOR DE-
TECTION AND AVOIDANCE OF COUNTERFEIT ELECTRONIC
PARTS.—

‘(1) IN GENERAL.—Not later than 270 days after the
date of the enactment of this Act [Dec. 31, 2011], the
Secretary of Defense shall implement a program to
enhance contractor detection and avoidance of coun-
terfeit electronic parts.

“(2) ELEMENTS.—The program implemented pursu-
ant to paragraph (1) shall—

““(A) require covered contractors that supply elec-
tronic parts or systems that contain electronic
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parts to establish policies and procedures to elimi-
nate counterfeit electronic parts from the defense
supply chain, which policies and procedures shall
address—

‘(i) the training of personnel;

‘“(ii) the inspection and testing of electronic

parts;

‘‘(iii) processes to abolish counterfeit parts pro-
liferation;

‘“(iv) mechanisms to enable traceability of
parts;

‘“(v) use of trusted suppliers;

‘“(vi) the reporting and quarantining of counter-
feit electronic parts and suspect counterfeit elec-
tronic parts;

‘“(vii) methodologies to identify suspect coun-
terfeit parts and to rapidly determine if a suspect
counterfeit part is, in fact, counterfeit;

‘(viii) the design, operation, and maintenance
of systems to detect and avoid counterfeit elec-
tronic parts and suspect counterfeit electronic
parts; and

‘“(ix) the flow down of counterfeit avoidance and
detection requirements to subcontractors; and
‘“(B) establish processes for the review and ap-

proval of contractor systems for the detection and
avoidance of counterfeit electronic parts and sus-
pect counterfeit electronic parts, which processes
shall be comparable to the processes established for
contractor business systems under section 893 of
the Ike Skelton National Defense Authorization
Act for Fiscal Year 2011 (Public Law 111-383; 124
Stat. 4311; 10 U.S.C. 2302 note).

‘“(f) DEFINITIONS.—In subsections (a) through (e) of

this section:

‘(1) The term ‘covered contractor’ has the meaning
given that term in section 893(f)(2) of the Ike Skelton
National Defense Authorization Act for Fiscal Year
2011.

‘(2) The term ‘electronic part’ means an integrated
circuit, a discrete electronic component (including,
but not limited to, a transistor, capacitor, resistor,
or diode), or a circuit assembly.

‘(g) INFORMATION SHARING.—

‘(1) IN GENERAL.—If United States Customs and
Border Protection suspects a product of being im-
ported in violation of section 42 of the Lanham Act
[15 U.S.C. 1124], and subject to any applicable bonding
requirements, the Secretary of the Treasury may
share information appearing on, and unredacted sam-
ples of, products and their packaging and labels, or
photographs of such products, packaging, and labels,
with the rightholders of the trademarks suspected of
being copied or simulated for purposes of determining
whether the products are prohibited from importa-
tion pursuant to such section.

‘“(2) SUNSET.—This subsection shall expire on the
date of the enactment of the Customs Facilitation
and Trade Enforcement Reauthorization Act of 2012.

‘(3) LANHAM ACT DEFINED.—In this subsection, the
term ‘Lanham Act’ means the Act entitled ‘An Act to
provide for the registration and protection of trade-
marks used in commerce, to carry out the provisions
of certain international conventions, and for other
purposes’, approved July 5, 1946 (commonly referred
to as the ‘Trademark Act of 1946’ or the ‘Lanham
Act’) [156 U.S.C. 1051 et seq.].”

PROHIBITION ON CONTRACTING WITH THE ENEMY IN THE

UNITED STATES CENTRAL COMMAND THEATER OF OP-
ERATIONS

Pub. L. 112-81, div. A, title VIII, §841, Dec. 31, 2011, 125

Stat. 1510, provided that:

‘‘(a) PROHIBITION.—

‘(1) IN GENERAL.—Not later than 30 days after the
date of the enactment of this Act [Dec. 31, 2011], the
Secretary of Defense shall revise the Department of
Defense Supplement to the Federal Acquisition Regu-
lation to authorize the head of a contracting activity,
pursuant to a request from the Commander of the
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United States Central Command under subsection
(©)(2)—

““(A) to restrict the award of Department of De-
fense contracts, grants, or cooperative agreements
that the head of the contracting activity deter-
mines in writing would provide funding directly or
indirectly to a person or entity that has been iden-
tified by the Commander of the United States Cen-
tral Command as actively supporting an insurgency
or otherwise actively opposing United States or co-
alition forces in a contingency operation in the
United States Central Command theater of oper-
ations;

‘“(B) to terminate for default any Department
contract, grant, or cooperative agreement upon a
written determination by the head of the contract-
ing activity that the contractor, or the recipient of
the grant or cooperative agreement, has failed to
exercise due diligence to ensure that none of the
funds received under the contract, grant, or cooper-
ative agreement are provided directly or indirectly
to a person or entity who is actively supporting an
insurgency or otherwise actively opposing United
States or coalition forces in a contingency oper-
ation in the United States Central Command thea-
ter of operations; or

“(C) to void in whole or in part any Department
contract, grant, or cooperative agreement upon a
written determination by the head of the contract-
ing activity that the contract, grant, or coopera-
tive agreement provides funding directly or indi-
rectly to a person or entity that has been identified
by the Commander of the United States Central
Command as actively supporting an insurgency or
otherwise actively opposing United States or coali-
tion forces in a contingency operation in the United
States Central Command theater of operations.

‘“(2) TREATMENT AS VOID.—For purposes of this sec-
tion:

““(A) A contract, grant, or cooperative agreement
that is void is unenforceable as contrary to public
policy.

‘“(B) A contract, grant, or cooperative agreement
that is void in part is unenforceable as contrary to
public policy with regard to a segregable task or ef-
fort under the contract, grant, or cooperative
agreement.

“(b) CONTRACT CLAUSE.—

“(1) IN GENERAL.—Not later than 30 days after the
date of the enactment of this Act [Dec. 31, 2011], the
Secretary shall revise the Department of Defense
Supplement to the Federal Acquisition Regulation to
require that—

‘“(A) the clause described in paragraph (2) shall be
included in each covered contract, grant, and coop-
erative agreement of the Department that is award-
ed on or after the date of the enactment of this Act;
and

“(B) to the maximum extent practicable, each
covered contract, grant, and cooperative agreement
of the Department that is awarded before the date
of the enactment of this Act shall be modified to in-
clude the clause described in paragraph (2).

““(2) CLAUSE DESCRIBED.—The clause described in
this paragraph is a clause that—

““(A) requires the contractor, or the recipient of
the grant or cooperative agreement, to exercise due
diligence to ensure that none of the funds received
under the contract, grant, or cooperative agree-
ment are provided directly or indirectly to a person
or entity who is actively supporting an insurgency
or otherwise actively opposing United States or co-
alition forces in a contingency operation; and

‘(B) notifies the contractor, or the recipient of
the grant or cooperative agreement, of the author-
ity of the head of the contracting activity to termi-
nate or void the contract, grant, or cooperative
agreement, in whole or in part, as provided in sub-
section (a).

‘“(3) COVERED CONTRACT, GRANT, OR COOPERATIVE
AGREEMENT.—In this subsection, the term ‘covered
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contract, grant, or cooperative agreement’ means a

contract, grant, or cooperative agreement with an es-

timated value in excess of $100,000 that will be per-
formed in the United States Central Command thea-
ter of operations.

‘‘(c) IDENTIFICATION OF CONTRACTS WITH SUPPORTERS
OF THE ENEMY.—

‘(1) IN GENERAL.—Not later than 30 days after the
date of the enactment of this Act [Dec. 31, 2011], the
Secretary, acting through the Commander of the
United States Central Command, shall establish a
program to use available intelligence to review per-
sons and entities who receive United States funds
through contracts, grants, and cooperative agree-
ments performed in the United States Central Com-
mand theater of operations and identify any such per-
sons and entities who are actively supporting an in-
surgency or otherwise actively opposing United
States or coalition forces in a contingency operation.

‘“(2) NOTICE TO CONTRACTING ACTIVITIES.—If the
Commander of the United States Central Command,
acting pursuant to the program required by para-
graph (1), identifies a person or entity as actively
supporting an insurgency or otherwise actively op-
posing United States or coalition forces in a contin-
gency operation, the Commander may notify the head
of a contracting activity in writing of such identi-
fication and request that the head of the contracting
activity exercise the authority provided in subsection
(a) with regard to any contracts, grants, or coopera-
tive agreements that provide funding directly or indi-
rectly to the person or entity.

‘“(3) PROTECTION OF CLASSIFIED INFORMATION.—Clas-
sified information relied upon by the Commander of
the United States Central Command to make an iden-
tification in accordance with this subsection may not
be disclosed to a contractor or a recipient of a grant
or cooperative agreement with respect to which an
action is taken pursuant to the authority provided in
subsection (a), or to their representatives, in the ab-
sence of a protective order issued by a court of com-
petent jurisdiction established under Article III of
the Constitution of the United States that specifi-
cally addresses the conditions upon which such clas-
sified information may be so disclosed.

‘‘(d) NONDELEGATION OF RESPONSIBILITIES.—

‘(1) CONTRACT ACTIONS.—The authority provided by
subsection (a) to restrict, terminate, or void con-
tracts, grants, and cooperative agreements may not
be delegated below the level of the head of a contract-
ing activity.

‘‘(2) IDENTIFICATION OF SUPPORT OF ENEMY.—The au-
thority to make an identification under subsection
(¢)(1) may not be delegated below the level of the
Commander of the United States Central Command.
‘“(e) REPORTS.—Not later than March 1 of each of 2013,

2014, and 2015, the Secretary shall submit to the con-
gressional defense committees [Committees on Armed
Services and Appropriations of the Senate and the
House of Representatives] a report on the use of the au-
thority provided by this section in the preceding cal-
endar year. Each report shall identify, for the calendar
year covered by such report, each instance in which the
Department of Defense exercised the authority to re-
strict, terminate, or void contracts, grants, and cooper-
ative agreements pursuant to subsection (a) and ex-
plain the basis for the action taken. Any report under
this subsection may be submitted in classified form.

‘“(f) OTHER DEFINITION.—In this section, the term
‘contingency operation’ has the meaning given that
term in section 101(a)(13) of title 10, United States
Code.

‘(g) SUNSET.—The authority to restrict, terminate,
or void contracts, grants, and cooperative agreements
pursuant to subsection (a) shall cease to be effective on
the date that is three years after the date of the enact-
ment of this Act [Dec. 31, 2011].”

REACH-BACK CONTRACTING AUTHORITY FOR OPERATION
ENDURING FREEDOM AND OPERATION NEW DAWN

Pub. L. 112-81, div. A, title VIII, §843, Dec. 31, 2011, 125
Stat. 1514, provided that:
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““(a) AUTHORITY TO DESIGNATE LEAD CONTRACTING AC-
TIVITY.—The Under Secretary of Defense for Acquisi-
tion, Technology, and Logistics may designate a single
contracting activity inside the United States to act as
the lead contracting activity with authority for use of
domestic capabilities in support of overseas contract-
ing for Operation Enduring Freedom and Operation
New Dawn. The contracting activity so designated
shall be known as the ‘lead reach-back contracting au-
thority’ for such operations.

“(b) LIMITED AUTHORITY FOR USE OF OUTSIDE-THE-
UNITED-STATES-THRESHOLDS.—The head of the contract-
ing authority designated pursuant to subsection (a)
may, when awarding a contract inside the United
States for performance in the theater of operations for
Operation Enduring Freedom or Operation New Dawn,
use the overseas increased micro-purchase threshold
and the overseas increased simplified acquisition
threshold in the same manner and to the same extent
as if the contract were to be awarded and performed
outside the United States.

‘‘(c) DEFINITIONS.—In this section:

‘(1) The term ‘overseas increased micro-purchase
threshold” means the amount specified in paragraph
(1)(B) of section 1903(b) of title 41, United States Code.

‘“(2) The term ‘overseas increased simplified acqui-
sition threshold’ means the amount specified in para-
graph (2)(B) of section 1903(b) of title 41, United
States Code.”

COMPETITION AND REVIEW OF CONTRACTS FOR PROP-
ERTY OR SERVICES IN SUPPORT OF A CONTINGENCY
OPERATION

Pub. L. 112-81, div. A, title VIII, §844(a), (b), Dec. 31,
2011, 125 Stat. 1515, provided that:

‘‘(a) CONTRACTING GOALS.—Not later than 90 days
after the date of the enactment of this Act [Dec. 31,
2011], the Secretary of Defense shall—

‘(1) establish goals for competition in contracts
awarded by the Secretary of Defense for the procure-
ment of property or services to be used outside the
United States in support of a contingency operation;
and

‘(2) develop processes by which to measure and
monitor such competition, including in task-order
categories for services, construction, and supplies.
“(b) ANNUAL REVIEW OF CERTAIN CONTRACTS.—For

each year the Logistics Civil Augmentation Program
contract, or other similar omnibus contract awarded by
the Secretary of Defense for the procurement of prop-
erty or services to be used outside the United States in
support of a contingency operation, is in force, the Sec-
retary shall require a competition advocate of the De-
partment of Defense to conduct an annual review of
each such contract.”

CONTRACTS FOR COMMERCIAL IMAGING SATELLITE
CAPACITIES

Pub. L. 111-383, div. A, title I, §127, Jan. 7, 2011, 124
Stat. 4161, provided that:

‘“(a) TELESCOPE REQUIREMENTS UNDER CONTRACTS
AFTER 2010.—Except as provided in subsection (b), any
contract for additional commercial imaging satellite
capability or capacity entered into by the Department
of Defense after December 31, 2010, shall require that
the imaging telescope providing such capability or ca-
pacity under such contract has an aperture of not less
than 1.5 meters.

‘“(b) WAIVER.—The Secretary of Defense may waive
the limitation in subsection (a) if—

‘(1) the Secretary submits to the congressional de-
fense committees [Committees on Armed Services
and Appropriations of the Senate and the House of
Representatives] written certification that the waiv-
er is in the national security interests of the United
States; and

‘(2) a period of 30 days has elapsed following the
date on which the certification under paragraph (1) is
submitted.
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“‘(c) CONTINUATION OF CURRENT CONTRACTS.—The limi-
tation in subsection (a) may not be construed to pro-
hibit or prevent the Secretary of Defense from continu-
ing or maintaining current commercial imaging sat-
ellite capability or capacity in orbit or under contract
by December 31, 2010.”

REVIEW OF ACQUISITION PROCESS FOR RAPID FIELDING
OF CAPABILITIES IN RESPONSE TO URGENT OPER-
ATIONAL NEEDS

Pub. L. 111-383, div. A, title VIII, §804, Jan. 7, 2011, 124
Stat. 42566, provided that:

‘“(a) REVIEW OF RAPID ACQUISITION PROCESS RE-
QUIRED.—

‘(1) IN GENERAL.—Not later than one year after the
date of the enactment of this Act [Jan. 7, 2011], the
Secretary of Defense shall complete a review of the
process for the fielding of capabilities in response to
urgent operational needs and submit a report on the
review to the congressional defense committees
[Committees on Armed Services and Appropriations
of the Senate and the House of Representatives].

‘(2) REVIEW AND REPORT REQUIREMENTS.—The re-
view pursuant to this section shall include consider-
ation of various improvements to the acquisition
process for rapid fielding of capabilities in response
to urgent operational needs. For each improvement,
the report on the review shall discuss—

‘““(A) the Department’s review of the improve-
ment;

‘4(B) if the improvement is being implemented by
the Department, a schedule for implementing the
improvement; and

‘(C) if the improvement is not being implemented
by the Department, an explanation of why the im-
provement is not being implemented.

‘(3) IMPROVEMENTS TO BE CONSIDERED.—The im-
provements that shall be considered during the re-
view are the following:

‘“(A) Providing a streamlined, expedited, and
tightly integrated iterative approach to—

‘(1) the identification and validation of urgent
operational needs;

‘“(ii) the analysis of alternatives and identifica-
tion of preferred solutions;

‘“(iii) the development and approval of appro-
priate requirements and acquisition documents;

‘“(iv) the identification and minimization of de-
velopment, integration, and manufacturing risks;

‘“(v) the consideration of operation and sustain-
ment costs;

‘(vi) the allocation of appropriate funding; and

‘“(vii) the rapid production and delivery of re-
quired capabilities.

‘(B) Clearly defining the roles and responsibil-
ities of the Office of the Secretary of Defense, the
Joint Chiefs of Staff, the military departments, and
other components of the Department of Defense for
carrying out all phases of the process.

‘“(C) Designating a senior official within the Of-
fice of the Secretary of Defense with primary re-
sponsibility for making recommendations to the
Secretary on the use of the authority provided by
subsections (¢) and (d) of section 806 of the Bob
Stump National Defense Authorization Act for Fis-
cal Year 2003 [Pub. L. 107-314] (10 U.S.C. 2302 note),
as amended by section 803 of this Act, in appro-
priate circumstances.

‘(D) Establishing a target date for the fielding of
a capability pursuant to each validated urgent
operational need.

‘“(E) Implementing a system for—

‘(i) documenting key process milestones, such
as funding, acquisition, fielding, and assessment
decisions and actions; and

‘(i) tracking the cost, schedule, and perform-
ance of acquisitions conducted pursuant to the
process.

‘(F) Establishing a formal feedback mechanism
for the commanders of the combatant commands to
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provide information to the Joint Chiefs of Staff and

senior acquisition officials on how well fielded solu-

tions are meeting urgent operational needs.

‘“(G) Establishing a dedicated source of funding
for the rapid fielding of capabilities in response to
urgent operational needs.

“(H) Issuing guidance to provide for the appro-
priate transition of capabilities acquired through
rapid fielding into the traditional budget, require-
ments, and acquisition process for purposes of con-
tracts for follow-on production, sustainment, and
logistics support.

“(I) Such other improvements as the Secretary
considers appropriate.

“(b) DISCRIMINATING URGENT OPERATIONAL NEEDS
FROM TRADITIONAL REQUIREMENTS.—

‘(1) EXPEDITED REVIEW PROCESS.—Not later than 270
days after the date of the enactment of this Act, the
Secretary shall develop and implement an expedited
review process to determine whether capabilities pro-
posed as urgent operational needs are appropriate for
fielding through the process for the rapid fielding of
capabilities or should be fielded through the tradi-
tional acquisition process.

‘(2) ELEMENTS.—The review process developed and
implemented pursuant to paragraph (1) shall—

““(A) apply to the rapid fielding of capabilities in
response to joint urgent operational need state-
ments and to other urgent operational needs state-
ments generated by the military departments and
the combatant commands;

‘(B) identify officials responsible for making de-
terminations described in paragraph (1);

“(C) establish appropriate time periods for mak-
ing such determinations;

“(D) set forth standards and criteria for making
such determinations based on considerations of ur-
gency, risk, and life-cycle management;

‘“(E) establish appropriate thresholds for the ap-
plicability of the review process, or of elements of
the review process; and

‘“(F) authorize appropriate officials to make ex-
ceptions from standards and criteria established
under subparagraph (D) in exceptional circum-
stances.

‘“(3) COVERED CAPABILITIES.—The review process de-
veloped and implemented pursuant to paragraph (1)
shall provide that, subject to such exceptions as the
Secretary considers appropriate for purposes of this
section, the acquisition process for rapid fielding of
capabilities in response to urgent operational needs
is appropriate only for capabilities that—

““(A) can be fielded within a period of two to 24
months;

‘“(B) do not require substantial development ef-
fort;

“(C) are based on technologies that are proven
and available; and

“(D) can appropriately be acquired under fixed
price contracts.

‘“(4) INCLUSION IN REPORT.—The Secretary shall in-
clude a description of the expedited review process
implemented pursuant to paragraph (1) in the report
required by subsection (a).”

STANDARDS AND CERTIFICATION FOR PRIVATE SECURITY
CONTRACTORS

Pub. L. 111-383, div. A, title VIII, §833, Jan. 7, 2011, 124
Stat. 4276, provided that:

‘“‘(a) REVIEW OF THIRD-PARTY STANDARDS AND CERTIFI-
CATION PROCESSES.—Not later than 90 days after the
date of the enactment of this Act [Jan. 7, 2011], the Sec-
retary of Defense shall—

‘“(1) determine whether the private sector has de-
veloped—
“‘(A) operational and business practice standards
applicable to private security contractors; and
“(B) third-party certification processes for deter-
mining whether private security contractors adhere
to standards described in subparagraph (A); and
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‘“(2) review any standards and processes identified
pursuant to paragraph (1) to determine whether the
application of such standards and processes will make
a substantial contribution to the successful perform-
ance of private security functions in areas of combat
operations or other significant military operations.
“‘(b) REVISED REGULATIONS.—Not later than 270 days

after the date of the enactment of this Act, the Sec-
retary of Defense shall revise the regulations promul-
gated under section 862 of the National Defense Author-
ization Act for Fiscal Year 2008 (Public Law 110-181; 10
U.S.C. 2302 note) to ensure that such regulations—

‘(1) establish criteria for defining standard prac-
tices for the performance of private security func-
tions, which shall reflect input from industry rep-
resentatives as well as the Inspector General of the
Department of Defense; and

‘(2) establish criteria for weapons training pro-
grams for contractors performing private security
functions, including minimum requirements for
weapons training programs of instruction and mini-
mum qualifications for instructors for such pro-
grams.

““(c) INCLUSION OF THIRD-PARTY STANDARDS AND CER-
TIFICATIONS IN REVISED REGULATIONS.—

‘(1) STANDARDS.—If the Secretary determines that
the application of operational and business practice
standards identified pursuant to subsection (a)(1)(A)
will make a substantial contribution to the success-
ful performance of private security functions in areas
of combat operations or other significant military
operations, the revised regulations promulgated pur-
suant to subsection (b) shall incorporate a require-
ment to comply with such standards, subject to such
exceptions as the Secretary may determine to be nec-
essary.

‘“(2) CERTIFICATIONS.—If the Secretary determines
that the application of a third-party certification
process identified pursuant to subsection (a)(1)(B)
will make a substantial contribution to the success-
ful performance of private security functions in areas
of combat operations or other significant military
operations, the revised regulations promulgated pur-
suant to subsection (b) may provide for the consider-
ation of such certifications as a factor in the evalua-
tion of proposals for award of a covered contract for
the provision of private security functions, subject to
such exceptions as the Secretary may determine to
be necessary.

‘‘(d) DEFINITIONS.—In this section:

‘(1) COVERED CONTRACT.—The term ‘covered con-
tract’ means—

‘“(A) a contract of the Department of Defense for
the performance of services;

‘“(B) a subcontract at any tier under such a con-
tract; or

‘(C) a task order or delivery order issued under
such a contract or subcontract.

‘“(2) CONTRACTOR.—The term ‘contractor’ means,
with respect to a covered contract, the contractor or
subcontractor carrying out the covered contract.

‘“(3) PRIVATE SECURITY FUNCTIONS.—The term ‘pri-
vate security functions’ means activities engaged in
by a contractor under a covered contract as follows:

“(A) Guarding of personnel, facilities, or property
of a Federal agency, the contractor or subcontrac-
tor, or a third party.

‘“(B) Any other activity for which personnel are
required to carry weapons in the performance of
their duties.

‘‘(e) EXCEPTION.—The requirements of this section
shall not apply to contracts entered into by elements of
the intelligence community in support of intelligence
activities.”

PILOT PROGRAM ON ACQUISITION OF MILITARY PURPOSE
NONDEVELOPMENTAL ITEMS

Pub. L. 111-383, div. A, title VIII, §866(a)-(f), Jan. 7,
2011, 124 Stat. 42964298, provided that:
‘“(a) PILOT PROGRAM AUTHORIZED.—

‘(1) IN GENERAL.—The Secretary of Defense may
carry out a pilot program to assess the feasability
[sic] and advisability of acquiring military purpose
nondevelopmental items in accordance with this sec-
tion.

‘“(2) SCOPE OF PROGRAM.—Under the pilot program,
the Secretary may enter into contracts with non-
traditional defense contractors for the acquisition of
military purpose nondevelopmental items in accord-
ance with the requirements set forth in subsection
(0).

‘“(b) CONTRACT REQUIREMENTS.—Each contract en-

tered into under the pilot program—

‘(1) shall be a firm, fixed price contract, or a firm,
fixed price contract with an economic price adjust-
ment clause awarded using competitive procedures in
accordance with chapter 137 of title 10, United States
Code;

‘“(2) shall be in an amount not in excess of
$50,000,000, including all options;

““(3) shall provide—

“(A) for the delivery of an initial lot of produc-
tion quantities of completed items not later than
nine months after the date of the award of such
contract; and

“(B) that failure to make delivery as provided for
under subparagraph (A) may result in the termi-
nation of such contract for default; and
““(4) shall be—

“(A) exempt from the requirement to submit cer-
tified cost or pricing data under section 2306a of
title 10, United States Code, and the cost account-
ing standards under section 26 of the Office of Fed-
eral Procurement Policy Act ([former] 41 U.S.C. 422)
[now 41 U.S.C. 1501 et seq.]; and

‘“(B) subject to the requirement to provide data
other than certified cost or pricing data for the pur-
pose of price reasonableness determinations, as pro-
vided in section 2306a(d) of title 10, United States
Code.

‘“(c) REGULATIONS.—If the Secretary establishes the
pilot program authorized under subsection (a), the Sec-
retary shall prescribe regulations governing such pilot
program. Such regulations shall be included in regula-
tions of the Department of Defense prescribed as part
of the Federal Acquisition Regulation and shall include
the contract clauses and procedures necessary to im-
plement such program.

“(d) REPORTS.—

‘(1) REPORTS ON PROGRAM ACTIVITIES.—Not later
than 60 days after the end of any fiscal year in which
the pilot program is in effect, the Secretary shall
submit to the congressional defense committees
[Committees on Armed Services and Appropriations
of the Senate and the House of Representatives] a re-
port on the pilot program. The report shall be in un-
classified form but may include a classified annex.
Each report shall include, for each contract entered
into under the pilot program in the preceding fiscal
year, the following:

““(A) The contractor.

“(B) The item or items to be acquired.

‘(C) The military purpose to be served by such
item or items.

‘(D) The amount of the contract.

‘“(E) The actions taken by the Department of De-
fense to ensure that the price paid for such item or
items is fair and reasonable.

‘(2) PROGRAM ASSESSMENT.—If the Secretary estab-
lishes the pilot program authorized under subsection
(a), not later than four years after the date of the en-
actment of this Act, the Comptroller General of the
United States shall submit to the congressional de-
fense committees a report setting forth the assess-
ment of the Comptroller General of the extent to
which the pilot program—

‘““(A) enabled the Department to acquire items
that otherwise might not have been available to the
Department;

“(B) assisted the Department in the rapid acquisi-
tion and fielding of capabilities needed to meet ur-
gent operational needs; and
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‘“(C) protected the interests of the United States
in paying fair and reasonable prices for the item or
items acquired.

‘‘(e) DEFINITIONS.—In this section:

‘(1) The term ‘military purpose nondevelopmental
item’ means a nondevelopmental item that meets a
validated military requirement, as determined in
writing by the responsible program manager, and has
been developed exclusively at private expense. For
purposes of this paragraph, an item shall not be con-
sidered to be developed exclusively at private expense
if development of the item was paid for in whole or
in part through—

‘“(A) independent research and development costs
or bid and proposal costs that have been reimbursed
directly or indirectly by a Federal agency or have
been submitted to a Federal agency for reimburse-
ment; or

‘“(B) foreign government funding.

‘(2) The term ‘nondevelopmental item’—

‘“(A) has the meaning given that term in section
4(13) of the Office of Federal Procurement Policy
Act ([former] 41 U.S.C. 403(13)) [see 41 U.S.C. 110];
and

‘“(B) also includes previously developed items of
supply that require modifications other than those
customarily available in the commercial market-
place if such modifications are consistent with the
requirement in subsection (b)(3)(A).

‘(3) The term ‘nontraditional defense contractor’
has the meaning given that term in section 2302(9) of
title 10, United States Code (as added by subsection

).

‘“(4) The terms ‘independent research and develop-
ments costs’ and ‘bid and proposal costs’ have the
meaning given such terms in section 31.205-18 of the
Federal Acquisition Regulation.

“(f) SUNSET.—

‘(1) IN GENERAL.—The authority to carry out the
pilot program shall expire on the date that is five
years after the date of the enactment of this Act.

¢“(2) CONTINUATION OF CURRENT CONTRACTS.—The ex-
piration under paragraph (1) of the authority to carry
out the pilot program shall not affect the validity of
any contract awarded under the pilot program before
the date of the expiration of the pilot program under
that paragraph.”

CONTRACTOR BUSINESS SYSTEMS

Pub. L. 111-383, div. A, title VIII, §893, Jan. 7, 2011, 124
Stat. 4311, as amended by Pub. L. 112-81, div. A, title
VIII, §816, Dec. 31, 2011, 125 Stat. 1493, provided that:

‘‘(a) IMPROVEMENT PROGRAM.—Not later than 270 days
after the date of the enactment of this Act [Jan. 7,
2011], the Secretary of Defense shall develop and initi-
ate a program for the improvement of contractor busi-
ness systems to ensure that such systems provide time-
ly, reliable information for the management of Depart-
ment of Defense programs by the contractor and by the
Department.

““(b) APPROVAL OR DISAPPROVAL OF BUSINESS SYS-
TEMS.—The program developed pursuant to subsection
(a) shall—

‘(1) include system requirements for each type of
contractor business system covered by the program;

‘(2) establish a process for reviewing contractor
business systems and identifying significant defi-
ciencies in such systems;

‘(3) identify officials of the Department of Defense
who are responsible for the approval or disapproval of
contractor business systems;

‘“(4) provide for the approval of any contractor busi-
ness system that does not have a significant defi-
ciency; and

‘“(5) provide for—

‘“(A) the disapproval of any contractor business
system that has a significant deficiency; and

‘“(B) reduced reliance on, and enhanced scrutiny
of, data provided by a contractor business system
that has been disapproved.
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‘‘(c) REMEDIAL ACTIONS.—The program developed pur-
suant to subsection (a) shall provide the following:

‘(1) In the event a contractor business system is
disapproved pursuant to subsection (b)(5), appropriate
officials of the Department of Defense will be avail-
able to work with the contractor to develop a correc-
tive action plan defining specific actions to be taken
to address the significant deficiencies identified in
the system and a schedule for the implementation of
such actions.

‘“(2) An appropriate official of the Department of
Defense may withhold up to 10 percent of progress
payments, performance-based payments, and interim
payments under covered contracts from a covered
contractor, as needed to protect the interests of the
Department and ensure compliance, if one or more of
the contractor business systems of the contractor has
been disapproved pursuant to subsection (b)(5) and
has not subsequently received approval.

‘(3) The amount of funds to be withheld under para-
graph (2) shall be reduced if a contractor adopts an ef-
fective corrective action plan pursuant to paragraph
(1) and is effectively implementing such plan.

“‘(d) GUIDANCE AND TRAINING.—The program developed
pursuant to subsection (a) shall provide guidance and
training to appropriate government officials on the
data that is produced by contractor business systems
and the manner in which such data should be used to
effectively manage Department of Defense programs.

‘“(e) RULE OF CONSTRUCTION.—Nothing in this section
shall be construed to prohibit an official of the Depart-
ment of Defense from reviewing, approving, or dis-
approving a contractor business system pursuant to
any applicable law or regulation in force as of the date
of the enactment of this Act during the period between
the date of the enactment of this Act and the date on
which the Secretary implements the requirements of
this section with respect to such system.

‘(f) DEFINITIONS.—In this section:

‘(1) The term ‘contractor business system’ means
an accounting system, estimating system, purchasing
system, earned value management system, material
management and accounting system, or property
management system of a contractor.

‘“(2) The term ‘covered contractor’ means a contrac-
tor that is subject to the cost accounting standards
under section 26 of the Office of Federal Procurement
Policy Act ([former] 41 U.S.C. 422) [now 41 U.S.C. 1501
et seq.].

“(3) The term ‘covered contract’ means a contract
that is subject to the cost accounting standards pro-
mulgated pursuant to section 1502 of title 41, United
States Code, that could be affected if the data pro-
duced by a contractor business system has a signifi-
cant deficiency.

‘“(4) The term ‘significant deficiency’, in the case of
a contractor business system, means a shortcoming
in the system that materially affects the ability of
officials of the Department of Defense and the con-
tractor to rely upon information produced by the sys-
tem that is needed for management purposes.

‘(g) DEFENSE CONTRACT AUDIT AGENCY LEGAL RE-
SOURCES AND EXPERTISE.—

‘(1) REQUIREMENT.—The Secretary of Defense shall
ensure that—

‘“(A) the Defense Contract Audit Agency has suffi-
cient legal resources and expertise to conduct its
work in compliance with applicable Department of
Defense policies and procedures; and

“(B) such resources and expertise are provided in
a manner that is consistent with the audit inde-
pendence of the Defense Contract Audit Agency.
‘“(2) REPORT.—Not later than 180 days after the date

of the enactment of this Act, the Secretary shall sub-
mit to the Committees on Armed Services of the Sen-
ate and the House of Representatives a report on the
steps taken to comply with the requirements of this
subsection.”

LIFE-CYCLE MANAGEMENT AND PRODUCT SUPPORT

Pub. L. 111-84, div. A, title VIII, §805, Oct. 28, 2009, 123
Stat. 2403, provided that:
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‘(a) GUIDANCE ON LIFE-CYCLE MANAGEMENT.—Not
later than 180 days after the date of the enactment of
this Act [Oct. 28, 2009], the Secretary of Defense shall
issue comprehensive guidance on life-cycle manage-
ment and the development and implementation of prod-
uct support strategies for major weapon systems. The
guidance issued pursuant to this subsection shall—

‘(1) maximize competition and make the best pos-
sible use of available Department of Defense and in-
dustry resources at the system, subsystem, and com-
ponent levels; and

‘4(2) maximize value to the Department of Defense
by providing the best possible product support out-
comes at the lowest operations and support cost.

““(b) PRODUCT SUPPORT MANAGERS.—

‘(1) REQUIREMENT.—The Secretary of Defense shall
require that each major weapon system be supported
by a product support manager in accordance with
this subsection.

‘/(2) RESPONSIBILITIES.—A product support manager
for a major weapon system shall—

‘““(A) develop and implement a comprehensive
product support strategy for the weapon system;

‘(B) conduct appropriate cost analyses to vali-
date the product support strategy, including cost-
benefit analyses as outlined in Office of Manage-
ment and Budget Circular A-94;

“(C) assure achievement of desired product sup-
port outcomes through development and implemen-
tation of appropriate product support arrange-
ments;

‘(D) adjust performance requirements and re-
source allocations across product support integra-
tors and product support providers as necessary to
optimize implementation of the product support
strategy;

‘‘(E) periodically review product support arrange-
ments between the product support integrators and
product support providers to ensure the arrange-
ments are consistent with the overall product sup-
port strategy; and

‘“(F) prior to each change in the product support
strategy or every five years, whichever occurs first,
revalidate any business-case analysis performed in
support of the product support strategy.

“(c) GOVERNMENT PERFORMANCE OF PRODUCT SUPPORT
MANAGER FUNCTION.—[Amended section 820(a) of Pub.
L. 109-364, set out as a note under section 1701 of this
title.]

‘‘(d) DEFINITIONS.—In this section:

‘(1) The term ‘product support’ means the package
of support functions required to field and maintain
the readiness and operational capability of major
weapon systems, subsystems, and components, in-
cluding all functions related to weapon system readi-
ness.

‘“(2) The term ‘product support arrangement’ means
a contract, task order, or any type of other contrac-
tual arrangement, or any type of agreement or non-
contractual arrangement within the Federal Govern-
ment, for the performance of sustainment or logistics
support required for major weapon systems, sub-
systems, or components. The term includes arrange-
ments for any of the following:

‘“(A) Performance-based logistics.

‘“(B) Sustainment support.

‘(C) Contractor logistics support.

‘(D) Life-cycle product support.

‘“(E) Weapon systems product support.

‘“(3) The term ‘product support integrator’ means
an entity within the Federal Government or outside
the Federal Government charged with integrating all
sources of product support, both private and public,
defined within the scope of a product support ar-
rangement.

‘“(4) The term ‘product support provider’ means an
entity that provides product support functions. The
term includes an entity within the Department of De-
fense, an entity within the private sector, or a part-
nership between such entities.
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‘“(5) The term ‘major weapon system’ has the mean-
ing given that term in section 2302d of title 10, United
States Code.”

CONTRACT AUTHORITY FOR ADVANCED COMPONENT
DEVELOPMENT OR PROTOTYPE UNITS

Pub. L. 111-84, div. A, title VIII, §819, Oct. 28, 2009, 123
Stat. 2409, provided that:

‘‘(a) AUTHORITY.—A contract initially awarded from
the competitive selection of a proposal resulting from
a general solicitation referred to in section 2302(2)(B) of
title 10, United States Code, may contain a contract
line item or contract option for—

‘(1) the provision of advanced component develop-
ment or prototype of technology developed under the
contract; or

‘“(2) the delivery of initial or additional prototype
items if the item or a prototype thereof is created as
the result of work performed under the contract.

“(b) LIMITATIONS.—

‘(1) MINIMAL AMOUNT.—A contract line item or con-
tract option described in subsection (a)(2) shall re-
quire the delivery of the minimal amount of initial or
additional prototype items to allow for the timely
competitive solicitation and award of a follow-on de-
velopment or production contract for those items.

‘(2) TERM.—A contract line item or contract option
described in subsection (a) shall be for a term of not
more than 12 months.

‘“(3) DOLLAR VALUE OF WORK.—The dollar value of
the work to be performed pursuant to a contract line
item or contract option described in subsection (a)
may not exceed the lesser of the amounts as follows:

‘““(A) The amount that is three times the dollar
value of the work previously performed under the
contract.

“(B) $20,000,000.

‘(4) TERMINATION OF AUTHORITY.—A military de-
partment or defense agency may not exercise a con-
tract line item or contract option pursuant to the au-
thority provided in subsection (a) after September 30,
2014.

“(c) REPORT.—The Secretary of Defense shall submit
to the congressional defense committees [Committees
on Armed Services and Appropriations of the Senate
and the House of Representatives] a report on the use
of the authority provided by subsection (a) not later
than March 1, 2013. The report shall, at a minimum, de-
scribe—

‘(1) the number of times a contract line item or
contract option was exercised under such authority,
the dollar amount of each such line item or option,
and the scope of each such line item or option;

“(2) the circumstances that rendered the military
department or defense agency unable to solicit and
award a follow-on development or production con-
tract in a timely fashion, but for the use of such au-
thority;

‘“(3) the extent to which such authority affected
competition and technology transition; and

““(4) such recommendations as the Secretary consid-
ers appropriate, including any recommendations re-
garding the modification or extension of such author-
ity.”

CONGRESSIONAL EARMARKS

Pub. L. 111-84, div. A, title X, §1062, Oct. 28, 2009, 123
Stat. 2468, provided that:
‘“‘(a) REPORT ON RECURRING EARMARKS.—

‘(1) REPORT REQUIRED.—Not later than 90 days after
the date of the enactment of this Act [Oct. 28, 2009],
the Secretary of Defense shall submit to the congres-
sional defense committees [Committees on Armed
Services and Appropriations of the Senate and the
House of Representatives] a report regarding covered
earmarks.

‘“(2) ELEMENTS.—The report required by paragraph
(1) shall include the following:

““(A) An identification of each covered earmark
that has been included in a national defense author-
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ization Act for three or more consecutive fiscal

years as of the date of the enactment of this Act.

“(B) A description of the extent to which com-
petitive or merit-based procedures were used to
award funding, or to enter into a contract, grant, or
other agreement, pursuant to each covered ear-
mark.

‘(C) An identification of the specific contracting
vehicle used for each covered earmark.

‘(D) In the case of any covered earmark for which
competitive or merit-based procedures were not
used to award funding, or to enter into the con-
tract, grant, or other agreement, a statement of the
reasons competitive or merit-based procedures were
not used.

‘“(b) DOD INSPECTOR GENERAL AUDIT OF CONGRES-
SIONAL EARMARKS.—The Inspector General of the De-
partment of Defense shall conduct an audit of con-
tracts, grants, or other agreements pursuant to con-
gressional earmarks of Department of Defense funds to
determine whether or not the recipients of such ear-
marks are complying with requirements of Federal law
on the use of appropriated funds to influence, whether
directly or indirectly, congressional action on any leg-
islation or appropriation matter pending before Con-
gress.

‘‘(c) DEFINITIONS.—In this section:

‘(1) The term ‘congressional earmark’ means any
congressionally directed spending item (Senate) or
congressional earmark (House of Representatives) on
a list published in compliance with rule XLIV of the
Standing Rules of the Senate or rule XXI of the Rules
of the House of Representatives.

‘“(2) The term ‘covered earmark’ means any con-
gressional earmark identified in the joint explana-
tory statement to accompany the Duncan Hunter Na-
tional Defense Authorization Act for Fiscal Year 2009
(Public Law 110-417) that was printed in the Congres-
sional Record on September 23, 2008.

‘“(3) The term ‘national defense authorization Act’
means an Act authorizing funds for a fiscal year for
the military activities of the Department of Defense,
and for other purposes.”

CONSIDERATION OF TRADE-OFFS AMONG COST, SCHED-
ULE, AND PERFORMANCE OBJECTIVES IN DEPARTMENT
OF DEFENSE ACQUISITION PROGRAMS

Pub. L. 111-23, title II, §201(a), May 22, 2009, 123 Stat.
1719, provided that:

‘(1) IN GENERAL.—The Secretary of Defense shall en-
sure that mechanisms are developed and implemented
to require consideration of trade-offs among cost,
schedule, and performance objectives as part of the
process for developing requirements for Department of
Defense acquisition programs.

‘(2) ELEMENTS.—The mechanisms required under this
subsection shall ensure, at a minimum, that—

‘‘(A) Department of Defense officials responsible for
acquisition, budget, and cost estimating functions
are provided an appropriate opportunity to develop
estimates and raise cost and schedule matters before
performance objectives are established for capabili-
ties for which the Chairman of the Joint Require-
ments Oversight Council is the validation authority;
and

‘“(B) the process for developing requirements is
structured to enable incremental, evolutionary, or
spiral acquisition approaches, including the deferral
of technologies that are not yet mature and capabili-
ties that are likely to significantly increase costs or
delay production until later increments or spirals.”’

AWARDS FOR DEPARTMENT OF DEFENSE PERSONNEL FOR
EXCELLENCE IN THE ACQUISITION OF PRODUCTS AND
SERVICES

Pub. L. 111-23, title III, §301, May 22, 2009, 123 Stat.
1730, provided that:

‘‘(a) IN GENERAL.—Not later than 180 days after the
date of the enactment of this Act [May 22, 2009], the
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Secretary of Defense shall commence carrying out a
program to recognize excellent performance by individ-
uals and teams of members of the Armed Forces and ci-
vilian personnel of the Department of Defense in the
acquisition of products and services for the Department
of Defense.

‘“(b) ELEMENTS.—The program required by subsection
(a) shall include the following:

‘(1) Procedures for the nomination by the person-
nel of the military departments and the Defense
Agencies of individuals and teams of members of the
Armed Forces and civilian personnel of the Depart-
ment of Defense for eligibility for recognition under
the program.

‘(2) Procedures for the evaluation of nominations
for recognition under the program by one or more
panels of individuals from the Government, aca-
demia, and the private sector who have such exper-
tise, and are appointed in such manner, as the Sec-
retary shall establish for purposes of the program.
‘“(c) AWARD OF CASH BONUSES.—As part of the pro-

gram required by subsection (a), the Secretary may
award to any individual recognized pursuant to the pro-
gram a cash bonus authorized by any other provision of
law to the extent that the performance of such individ-
ual so recognized warrants the award of such bonus
under such provision of law.”’

TRUSTED DEFENSE SYSTEMS

Pub. L. 110417, [div. A], title II, §254, Oct. 14, 2008, 122
Stat. 4402, provided that:

‘‘(a) VULNERABILITY ASSESSMENT REQUIRED.—The Sec-
retary of Defense shall conduct an assessment of se-
lected covered acquisition programs to identify vulner-
abilities in the supply chain of each program’s elec-
tronics and information processing systems that poten-
tially compromise the level of trust in the systems.
Such assessment shall—

‘(1) identify vulnerabilities at multiple levels of
the electronics and information processing systems
of the selected programs, including microcircuits,
software, and firmware;

‘“(2) prioritize the potential vulnerabilities and ef-
fects of the various elements and stages of the system
supply chain to identify the most effective balance of
investments to minimize the effects of compromise;

‘“(8) provide recommendations regarding ways of
managing supply chain risk for covered acquisition
programs; and

‘“(4) identify the appropriate lead person, and sup-
porting elements, within the Department of Defense
for the development of an integrated strategy for
managing risk in the supply chain for covered acqui-
sition programs.

“(b) ASSESSMENT OF METHODS FOR VERIFYING THE
TRUST OF SEMICONDUCTORS PROCURED FROM COMMER-
CIAL SOURCES.—The Under Secretary of Defense for Ac-
quisition, Technology, and Logistics, in consultation
with appropriate elements of the Department of De-
fense, the intelligence community, private industry,
and academia, shall conduct an assessment of various
methods of verifying the trust of semiconductors pro-
cured by the Department of Defense from commercial
sources for use in mission-critical components of po-
tentially vulnerable defense systems. The assessment
shall include the following:

‘“(1) An identification of various methods of verify-
ing the trust of semiconductors, including methods
under development at the Defense Agencies, govern-
ment laboratories, institutions of higher education,
and in the private sector.

“(2) A determination of the methods identified
under paragraph (1) that are most suitable for the De-
partment of Defense.

“(3) An assessment of the additional research and
technology development needed to develop methods
of verifying the trust of semiconductors that meet
the needs of the Department of Defense.

‘“(4) Any other matters that the Under Secretary
considers appropriate.
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‘(c) STRATEGY REQUIRED.—

‘(1) IN GENERAL.—The lead person identified under
subsection (a)(4), in cooperation with the supporting
elements also identified under such subsection, shall
develop an integrated strategy—

‘“(A) for managing risk—

‘(1) in the supply chain of electronics and infor-
mation processing systems for covered acquisi-
tion programs; and

‘‘(i1) in the procurement of semiconductors; and
‘(B) that ensures dependable, continuous, long-

term access and trust for all mission-critical semi-

conductors procured from both foreign and domes-
tic sources.

‘“(2) REQUIREMENTS.—At a minimum, the strategy
shall—

‘“(A) address the vulnerabilities identified by the
assessment under subsection (a);

‘(B) reflect the priorities identified by such as-
sessment;

‘(C) provide guidance for the planning, program-
ming, budgeting, and execution process in order to
ensure that covered acquisition programs have the
necessary resources to implement all appropriate
elements of the strategy;

‘(D) promote the use of verification tools, as ap-
propriate, for ensuring trust of commercially ac-
quired systems;

‘“(E) increase use of trusted foundry services, as
appropriate; and

‘“(F) ensure sufficient oversight in implementa-
tion of the plan.

‘“(d) POLICIES AND ACTIONS FOR ASSURING TRUST IN IN-
TEGRATED CIRCUITS.—Not later than 180 days after the
date of the enactment of this Act [Oct. 14, 2008], the
Secretary of Defense shall—

‘(1) develop policy requiring that trust assurance
be a high priority for covered acquisition programs in
all phases of the electronic component supply chain
and integrated circuit development and production
process, including design and design tools, fabrica-
tion of the semiconductors, packaging, final assem-
bly, and test;

‘“(2) develop policy requiring that programs whose
electronics and information systems are determined
to be vital to operational readiness or mission effec-
tiveness are to employ trusted foundry services to
fabricate their custom designed integrated circuits,
unless the Secretary specifically authorizes other-
wise;

‘(38) incorporate the strategies and policies of the
Department of Defense regarding development and
use of trusted integrated circuits into all relevant
Department directives and instructions related to the
acquisition of integrated circuits and programs that
use such circuits; and

‘“(4) take actions to promote the use and develop-
ment of tools that verify the trust in all phases of the
integrated circuit development and production proc-
ess of mission-critical parts acquired from non-trust-
ed sources.

‘“(e) SUBMISSION TO CONGRESS.—Not later than 12
months after the date of the enactment of this Act
[Oct. 14, 2008], the Secretary of Defense shall submit to
the congressional defense committees [Committees on
Armed Services and Appropriations of the Senate and
the House of Representatives]—

‘(1) the assessments required by subsections (a) and
(0);

“(2) the strategy required by subsection (c¢); and

““(3) a description of the policies developed and ac-
tions taken under subsection (d).

“(f) DEFINITIONS.—In this section:

‘(1) The term ‘covered acquisition programs’ means
an acquisition program of the Department of Defense
that is a major system for purposes of section 2302(5)
of title 10, United States Code.

‘“(2) The terms ‘trust’ and ‘trusted’ refer, with re-
spect to electronic and information processing sys-
tems, to the ability of the Department of Defense to
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have confidence that the systems function as in-
tended and are free of exploitable vulnerabilities, ei-
ther intentionally or unintentionally designed or in-
serted as part of the system at any time during its
life cycle.

‘(3) The term ‘trusted foundry services’ means the
program of the National Security Agency and the De-
partment of Defense, or any similar program ap-
proved by the Secretary of Defense, for the develop-
ment and manufacture of integrated circuits for crit-
ical defense systems in secure industrial environ-
ments.”

INCREASE OF DOMESTIC BREEDING OF MILITARY
WORKING DOGS USED BY THE DEPARTMENT OF DEFENSE

Pub. L. 110417, [div. A], title III, §358, Oct. 14, 2008,
122 Stat. 4427, as amended by Pub. L. 111-84, div. A, title
III, §341, Oct. 28, 2009, 123 Stat. 2260; Pub. L. 111-383, div.
A, title X, §1075(e)(6), Jan. 7, 2011, 124 Stat. 4374; Pub. L.
112-81, div. A, title III, §349, Dec. 31, 2011, 125 Stat. 1375,
provided that:

‘‘(a) INCREASED CAPACITY.—The Secretary of Defense,
acting through the Executive Agent for Military Work-
ing Dogs (hereinafter in this section referred to as the
‘Executive Agent’), shall—

‘(1) identify the number of military working dogs
required to fulfill the various missions of the Depart-
ment of Defense for which such dogs are used, includ-
ing force protection, facility and check point secu-
rity, and explosives and drug detection;

‘(2) take such steps as are practicable to ensure an
adequate number of military working dog teams are
available to meet and sustain the mission require-
ments identified in paragraph (1);

“(3) ensure that the Department’s needs and per-
formance standards with respect to military working
dogs are readily available to dog breeders and train-
ers; and

‘(4) coordinate with other Federal, State, or local
agencies, nonprofit organizations, universities, or pri-
vate sector entities, as appropriate, to increase the
training capacity for military working dog teams.
“(b) MILITARY WORKING DOG PROCUREMENT.—The Sec-

retary, acting through the Executive Agent, shall work
to ensure that military working dogs are procured as
efficiently as possible and at the best value to the Gov-
ernment, while maintaining the necessary level of
quality and encouraging increased domestic breeding.

‘‘(c) BIENNIAL REPORT.—Not later than 90 days after
the date of the enactment of the National Defense Au-
thorization Act for Fiscal Year 2010 [Oct. 28, 2009], and
biennially thereafter, the Secretary, acting through
the Executive Agent, shall submit to the congressional
defense committees [Committees on Armed Services
and Appropriations of the Senate and the House of Rep-
resentatives] a report on the procurement of military
working dogs for the two fiscal years preceding the fis-
cal year during which the report is submitted. Each re-
port under this subsection shall include the following
for the period covered by the report:

‘(1) The number of military working dogs procured,
by source, by each military department or Defense
Agency.

‘“(2) The cost of procuring military working dogs in-
curred by each military department or Defense Agen-
cy.

‘“(3) An explanation for any significant difference in
the cost of procuring military working dogs from dif-
ferent sources.

‘“(d) MILITARY WORKING DOG DEFINED.—For purposes
of this section, the term ‘military working dog’ means
a dog used in any official military capacity, as defined
by the Secretary of Defense.”’

COMPREHENSIVE AUDIT OF SPARE PARTS PURCHASES
AND DEPOT OVERHAUL AND MAINTENANCE OF EQUIP-
MENT FOR OPERATIONS IN IRAQ AND AFGHANISTAN

Pub. L. 110-417, [div. A], title VIII, §852, Oct. 14, 2008,
122 Stat. 4543, provided that:
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‘‘(a) AUDITS REQUIRED.—The Army Audit Agency, the
Navy Audit Service, and the Air Force Audit Agency
shall each conduct thorough audits to identify poten-
tial waste, fraud, and abuse in the performance of the
following:

‘(1) Department of Defense contracts, subcontracts,
and task and delivery orders for—

‘“(A) depot overhaul and maintenance of equip-
ment for the military in Iraq and Afghanistan; and
‘“(B) spare parts for military equipment used in

Iraq and Afghanistan; and

‘(2) Department of Defense in-house overhaul and
maintenance of military equipment used in Iraq and
Afghanistan.

*‘(b) COMPREHENSIVE AUDIT PLAN.—

‘(1) PLANS.—The Army Audit Agency, the Navy
Audit Service, and the Air Force Audit Agency shall,
in coordination with the Inspector General of the De-
partment of Defense, develop a comprehensive plan
for a series of audits to discharge the requirements of
subsection (a).

¢“(2) INCORPORATION INTO REQUIRED AUDIT PLAN.—The
plan developed under paragraph (1) shall be submitted
to the Inspector General of the Department of De-
fense for incorporation into the audit plan required
by section 842(b)(1) of the National Defense Author-
ization Act for Fiscal Year 2008 (Public Law 110-181;
122 Stat. 234; 10 U.S.C. 2302 note).

‘‘(c) INDEPENDENT CONDUCT OF AUDIT FUNCTIONS.—AIL
audit functions performed under this section, including
audit planning and coordination, shall be performed in
an independent manner.

“(d) AVAILABILITY OF RESULTS.—AIl audit reports re-
sulting from audits under this section shall be made
available to the Commission on Wartime Contracting
in Iraq and Afghanistan established pursuant to section
841 of the National Defense Authorization Act for Fis-
cal Year 2008 [Pub. L. 110-181] (122 Stat. 230).

‘‘(e) CONSTRUCTION.—Nothing in this section shall be
construed to require any agency of the Federal Govern-
ment to duplicate audit work that an agency of the
Federal Government has already performed.”

MOTOR CARRIER FUEL SURCHARGES

Pub. L. 110-417, [div. A], title VIII, §884, Oct. 14, 2008,
122 Stat. 4560, provided that:

‘‘(a) PASS THROUGH TO COST BEARER.—The Secretary
of Defense shall take appropriate actions to ensure
that, to the maximum extent practicable, in all car-
riage contracts in which a fuel-related adjustment is
provided for, any fuel-related adjustment is passed
through to the person who bears the cost of the fuel
that the adjustment relates to.

“‘(b) USE OF CONTRACT CLAUSE.—The actions taken by
the Secretary under subsection (a) shall include the in-
sertion of a contract clause, with appropriate flow-
down requirements, into all contracts with motor car-
riers, brokers, or freight forwarders providing or ar-
ranging truck transportation or services in which a
fuel-related adjustment is provided for.

‘‘(c) DISCLOSURE.—The Secretary shall publicly dis-
close any decision by the Department of Defense to pay
fuel-related adjustments under contracts (or a category
of contracts) covered by this section.

“(d) REPORT.—Not later than 270 days after the date
of the enactment of this Act [Oct. 14, 2008], the Sec-
retary shall submit to the committees on Armed Serv-
ices of the Senate and the House of Representatives a
report on the actions taken in accordance with the re-
quirements of subsection (a).”

SALES OF COMMERCIAL ITEMS TO NONGOVERNMENTAL
ENTITIES

Pub. L. 110-181, div. A, title VIII, §815(b), Jan. 28, 2008,
122 Stat. 223, provided that: ‘“Not later than 180 days
after the date of the enactment of this Act [Jan. 28,
2008], the Secretary of Defense shall modify the regula-
tions of the Department of Defense on the procurement
of commercial items in order to clarify that the terms
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‘general public’ and ‘nongovernmental entities’ in such
regulations do not include the Federal Government or
a State, local, or foreign government.”

INVESTIGATION OF WASTE, FRAUD, AND ABUSE IN WAR-
TIME CONTRACTS AND CONTRACTING PROCESSES IN
IRAQ AND AFGHANISTAN

Pub. L. 110-181, div. A, title VIII, §842, Jan. 28, 2008,
122 Stat. 234, provided that:

‘‘(a) AUDITS REQUIRED.—Thorough audits shall be per-
formed in accordance with this section to identify po-
tential waste, fraud, and abuse in the performance of—

‘(1) Department of Defense contracts, subcontracts,
and task and delivery orders for the logistical sup-
port of coalition forces in Iraq and Afghanistan; and

‘“(2) Federal agency contracts, subcontracts, and
task and delivery orders for the performance of secu-
rity and reconstruction functions in Iraq and Afghan-
istan.

“(b) AUDIT PLANS.—

‘(1) The Department of Defense Inspector General
shall develop a comprehensive plan for a series of au-
dits of contracts, subcontracts, and task and delivery
orders covered by subsection (a)(1), consistent with
the requirements of subsection (g), in consultation
with other Inspectors General specified in subsection
(c) with regard to any contracts, subcontracts, or
task or delivery orders over which such Inspectors
General have jurisdiction.

‘“(2) The Special Inspector General for Iraqg Recon-
struction shall develop a comprehensive plan for a se-
ries of audits of contracts, subcontracts, and task and
delivery orders covered by subsection (a)(2) relating
to Iraq, consistent with the requirements of sub-
section (h), in consultation with other Inspectors
General specified in subsection (¢) with regard to any
contracts, subcontracts, or task or delivery orders
over which such Inspectors General have jurisdiction.

‘(3) The Special Inspector General for Afghanistan
Reconstruction shall develop a comprehensive plan
for a series of audits of contracts, subcontracts, and
task and delivery orders covered by subsection (a)(2)
relating to Afghanistan, consistent with the require-
ments of subsection (h), in consultation with other
Inspectors General specified in subsection (¢) with re-
gard to any contracts, subcontracts, or task or deliv-
ery orders over which such Inspectors General have
jurisdiction.

‘“(c) PERFORMANCE OF AUDITS BY CERTAIN INSPECTORS
GENERAL.—The Special Inspector General for Iraq Re-
construction, during such period as such office exists,
the Special Inspector General for Afghanistan Recon-
struction, during such period as such office exists, the
Inspector General of the Department of Defense, the In-
spector General of the Department of State, and the In-
spector General of the United States Agency for Inter-
national Development shall perform such audits as re-
quired by subsection (a) and identified in the audit
plans developed pursuant to subsection (b) as fall with-
in the respective scope of their duties as specified in
law.

““(d) COORDINATION OF AUDITS.—The Inspectors Gen-
eral specified in subsection (c¢) shall work to coordinate
the performance of the audits required by subsection
(a) and identified in the audit plans developed under
subsection (b) including through councils and working
groups composed of such Inspectors General.

‘“(e) JOINT AUDITS.—If one or more audits required by
subsection (a) and identified in an audit plan developed
under subsection (b) falls within the scope of the duties
of more than one of the Inspectors General specified in
subsection (c), and such Inspectors General agree that
such audit or audits are best pursued jointly, such In-
spectors General shall enter into a memorandum of un-
derstanding relating to the performance of such audit
or audits.

‘“(f) SEPARATE AUDITS.—If one or more audits re-
quired by subsection (a) and identified in an audit plan
developed under subsection (b) falls within the scope of
the duties of more than one of the Inspectors General
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specified in subsection (c¢), and such Inspectors General
do not agree that such audit or audits are best pursued
jointly, such audit or audits shall be separately per-
formed by one or more of the Inspectors General con-
cerned.

“(g) SCOPE OF AUDITS OF CONTRACTS.—Audits con-
ducted pursuant to subsection (a)(1) shall examine, at a
minimum, one or more of the following issues:

‘(1) The manner in which contract requirements
were developed.

‘(2) The procedures under which contracts or task
or delivery orders were awarded.

‘(3) The terms and conditions of contracts or task
or delivery orders.

‘“(4) The staffing and method of performance of con-
tractors, including cost controls.

‘“(5) The efficacy of Department of Defense manage-
ment and oversight, including the adequacy of staff-
ing and training of officials responsible for such man-
agement and oversight.

‘(6) The flow of information from contractors to of-
ficials responsible for contract management and
oversight.

“(h) SCOPE OF AUDITS OF OTHER CONTRACTS.—Audits
conducted pursuant to subsection (a)(2) shall examine,
at a minimum, one or more of the following issues:

‘(1) The manner in which contract requirements
were developed and contracts or task and delivery or-
ders were awarded.

‘“(2) The manner in which the Federal agency exer-
cised control over the performance of contractors.

‘(3) The extent to which operational field com-
manders were able to coordinate or direct the per-
formance of contractors in an area of combat oper-
ations.

‘“(4) The degree to which contractor employees were
properly screened, selected, trained, and equipped for
the functions to be performed.

‘() The nature and extent of any incidents of mis-
conduct or unlawful activity by contractor employ-
ees.

‘“(6) The nature and extent of any activity by con-
tractor employees that was inconsistent with the ob-
jectives of operational field commanders.

“(7T)y The extent to which any incidents of mis-
conduct or unlawful activity were reported, docu-
mented, investigated, and (where appropriate) pros-
ecuted.

(1) INDEPENDENT CONDUCT OF AUDIT FUNCTIONS.—AIL
audit functions under this section, including audit
planning and coordination, shall be performed by the
relevant Inspectors General in an independent manner,
without consultation with the Commission established
pursuant to section 841 of this Act [122 Stat. 230]. All
audit reports resulting from such audits shall be avail-
able to the Commission.”

CONTRACTS IN IRAQ AND AFGHANISTAN AND PRIVATE
SECURITY CONTRACTS IN AREAS OF OTHER SIGNIFI-
CANT MILITARY OPERATIONS

Pub. L. 111-383, div. A, title VIII, §831(b), Jan. 7, 2011,
124 Stat. 4274, provided that:

‘(1) DEADLINE FOR REGULATIONS.—Not later than 60
days after the date of the enactment of this Act [Jan.
7, 2011], the Secretary of Defense shall revise the regu-
lations prescribed pursuant to section 862 of the Na-
tional Defense Authorization Act for Fiscal Year 2008
(Public Law 110-181; 10 U.S.C. 2302 note) to incorporate
the requirements of the amendments made by sub-
section (a).

¢“(2) COMMENCEMENT OF APPLICABILITY OF REVISIONS.—
The revision of regulations under paragraph (1) shall
apply to the following:

‘““(A) Any contract that is awarded on or after the
date that is 120 days after the date of the enactment
of this Act.

‘“(B) Any task or delivery order that is issued on or
after the date that is 120 days after the date of the en-
actment of this Act pursuant to a contract that is
awarded before, on, or after the date that is 120 days
after the date of the enactment of this Act.

TITLE 10—ARMED FORCES

§2302

“(3) COMMENCEMENT OF INCLUSION OF CONTRACT
CLAUSE.—A contract clause that reflects the revision of
regulations required by the amendments made by sub-
section (a) shall be inserted, as required by such section
862, into the following:

‘“(A) Any contract described in paragraph (2)(A).
“(B) Any task or delivery order described in para-

graph (2)(B).”

Pub. L. 111-383, div. A, title VIII, §832(b), Jan. 7, 2011,
124 Stat. 4275, provided that:

‘(1) DETERMINATION REQUIRED FOR CERTAIN AREAS.—
Not later than 150 days after the date of the enactment
of this Act [Jan. 7, 2011], the Secretary of Defense shall
make a written determination for each of the following
areas regarding whether or not the area constitutes an
area of combat operations or an area of other signifi-
cant military operations for purposes of designation as
such an area under section 862 of the National Defense
Authorization Act for Fiscal Year 2008 (Public Law
110-181; 10 U.S.C. 2302 note), as amended by this section:

‘“(A) The Horn of Africa region.
‘(B) Yemen.
‘(C) The Philippines.

‘“(2) SUBMISSION TO CONGRESS.—Not later than 180
days after the date of the enactment of this Act, the
Secretary of Defense shall submit to the congressional
defense committees [Committees on Armed Services
and Appropriations of the Senate and the House of Rep-
resentatives] a copy of each written determination
under paragraph (1), together with an explanation of
the basis for such determination.”

Pub. L. 110417, [div. A], title VIII, §854(b), Oct. 14,
2008, 122 Stat. 45645, provided that:

‘(1) THROUGH MEMORANDUM OF UNDERSTANDING.—The
memorandum of understanding required by section
861(a) of the National Defense Authorization Act for
Fiscal Year 2008 (Public Law 110-181; 122 Stat. 253; 10
U.S.C. 2302 note) shall be modified to address the re-
quirements under the amendment made by subsection
(a) [amending Pub. L. 110-181, §861(b), set out below]
not later than 120 days after the date of the enactment
of this Act [Oct. 14, 2008].

‘(2) AS CONDITION OF CURRENT AND FUTURE CON-
TRACTS.—The requirements under the amendment made
by subsection (a) shall be included in each contract in
Iraq or Afghanistan (as defined in section 864(a)(2) of
Public Law 110-181; [10 U.S.C.] 2302 note) awarded on or
after the date that is 180 days after the date of the en-
actment of this Act [Oct. 14, 2008]. Federal agencies
shall make best efforts to provide for the inclusion of
such requirements in covered contracts awarded before
such date.”

Pub. L. 110-417, [div. A], title VIII, §854(c), Oct. 14,
2008, 122 Stat. 45645, provided that: ‘‘Beginning not later
than 270 days after the date of the enactment of 